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Petition to Review an Order. 


In THE Unirep States Court oF APPEALS 


For the District of Columbia Cireuit. 


Local 705, International Brother- 

hood of Teamsters, Chauffeurs, 

Warehousemen and Helpers of 

America; Louis Peick, Its Secre- 

tary and Treasurer; J' oseph De- 
smyter, Business Agent, No. 16250. 

Petitioners, 

vs. 
National Labor Relations Board, 
Respondent. 


PETITION TO REVIEW AND MODIFY AN ORDER 
OF THE NATIONAL LABOR RELATIONS BOARD. 


To the Honorable, the Judges of the United States Court 
of Appeals for the District of Columbia Circuit: 


The petitioners, Local 705, International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of 
America; Louis Peick, its Secretary and Treasurer; Joseph 
Desmyter, Business Agent (hereinafter designated as “‘pe- 
tioners’’), pursuant to the National Labor Relations Act, 
as amended (61 Stat. 136; 73 Stat. 519; 29 U. S. C. Sections 
151, et seq.), respectfully petition this Court to review and 
modify the final order of the National Labor Relations 
Board (hereinafter designated as ‘‘Board’’) issued on 
February 20, 1961, in Case No. 13-CP-3. 


In support of this petition, petitioners respectfully show: 
Facts Upon Which Venue Is Based. 


1. Petitioners are the Respondents in Case No. 13-CP-3. 
As the party against whom the Board’s order runs, peti- 
tioners are aggrieved by said order of the Board, as is 
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more fully set forth below. This Court has jurisdiction 
under Section 10(f) of the National Labor Relations Act, 
as amended. 


The Nature of the Proceedings as to Which Relief 
Is Sought. 


2. Upon a charge filed by the Cartage and Terminal 
Management Corporation against the petitioners, the Gen- 
eral Counsel, on behalf of the Board, issued a complaint 
and notice of hearing alleging that the petitioners had 
engaged in a course of conduct constituting unfair labor 
practices within the meaning of Sections 8(b)(1)(A) and 
8(b)(7)(C) of the Act. 

3. Upon proceedings duly had, an Intermediate Report 
and Recommended Order was issued by a Trial Examiner 
of the Board. The Trial Examiner found, inter alia, that 
the picketing conducted by petitioner Local 705 against the 
charging party, Cartage and Terminal Management Cor- 
poration, was conducted in the absence of a valid contract 
and collective bargaining agreement between Cartage and 
the union. He further found that said picketing had been 
conducted for more than thirty days without the filing of 
a petition under Section 9(¢) of the Act for a Board elec- 
tion, and was carried on for organizational and recogni- 
tional purposes only, in violation of Section 8(b)(7)(C) of 
the Act. The Trial Examiner further concluded that the 
allegations in the complaint regarding violations of Section 
8(b)(1)(A) of the Act must be dismissed on the authority 
of NLRB v. Drivers, Chauffeurs, Helpers, Local 639, 362 
U.S. 274. 

4. Thereupon the respondent and the General Counsel 
filed exceptions to the Intermediate Report and briefs. 
After oral argument before the Board and on February 20, 
1961, the Board, one member dissenting, issued a Decision 
and Order adopting the conclusions, but not the reasoning 
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of the Trial Examiner. The Board held, inter alia, that 
petitioners’ argument that Cartage in fact recognized the 
union, and that the only dispute was over the terms and 
conditions of their employment, constituted an admission 
of the alleged violation, on the ground that Section 8(b) 
(7)(C) prohibits picketing not only with an object of 
forcing an employer to recognize a labor union but also 
with an object of forcing an employer to bargain with a 
labor organization. Moreover, it was held that the facts 
do not support the argument that recognition was not an 
object of the picketing. The Board found irrelevant peti- 
tioners’ argument that the picketing was conducted in 
protest against unfair labor practices by the charging 
party. 

5. Pursuant to Section 10(f) of the Act and Rule 38(g) 
of this Court, petitioners respectfully request that the 
Board certify and file with this Court a transcript of the 


entire record in this proceeding, including the pleadings, 
exhibits, transcript of testimony, Intermediate Report and 
Recommended Order, exceptions to said report and the 
Board’s Decision and Order. 


Grounds on Which Relief Is Sought. 


6. Petitioners are aggrieved by the Order of the Board 
and seek relief on the ground that the Board acted con- 
trary to law and without support in the evidence in finding 
and concluding that the conduct of petitioners was in vio- 
lation of Section 8(b)(7)(C) of the Act. 


Relief Sought. 


Wherefore, petitioners pray that this Honorable Court 
take jurisdiction pursuant to Section 10(f) of the Act and 
upon review of the proceedings and Order of the Board 
modify said Order to the extent that it is predicated upon 
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a finding that petitioners violated Section 8(b)(7)(C) of 
the Act, and grant the petitioners such further relief as 
to the Court may appear proper in the premises. 
Respectfully submitted, 
Carmell & Charone, 
By: Sherman Carmell, 
33 No. La Salle Street, 
Chicago 2, Illinois, 
Attorneys for Petitioner. 
Herbert Thatcher, 
Suite 1009, 
Tower Building, 
Washington, D. C., 
Of Counsel. 


March 7, 1961. 


Certificate of Service. 


I hereby certify that on this 7th day of March, 1961, I 
served the foregoing Petition to Review and Modify an 
Order of the National Labor Relations Board by mailing 
copies thereof, first class mail, postage prepaid, to: 


Marcel Mallet-Prevost, Esquire 
Assistant General Counsel 
National Labor Relations Board 
Washington 25, D. C. 

Attorney for Respondent 


Mervin Bachman, Esquire 
Arvey, Hodes & Mantynband 
1 North La Salle Street 
Chicago, Illinois 
Attorney for Charging Party 


Cartage and Terminal Management Corporation 
2380 S. Halsted Street 
Chicago, Illinois 
Charging Party 
Sherman Carmell. 
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ANSWER OF THE NATIONAL LABOR RELATIONS 
BOARD TO PETITION TO REVIEW AND CROSS- 
APPLICATION FOR ENFORCEMENT OF BOARD’S 
ORDER. 


To the Honorable, the Judges of the United States Court 
of Appeals for the District of Columbia Circuit: 


The National Labor Relations Board, pursuant to the 
National Labor Relations Act, as amended (61 Stat. 136, 
29 U.S. C., Sees. 151, et seqg., as amended by 73 Stat. 519), 
files this Answer to the Petition for review of its decision 
and order issued against petitioners on February 20, 1961, 
and also files a Cross-Application for enforcement of said 
decision and order. 

1. The Board admits the allegations of jurisdiction in 
Paragraph 1 of the petition to review. 


2. With respect to all other allegations of the petition 
to review, the Board prays reference to the certified tran- 
script of record for a full and exact statement of the pro- 
ceedings before the Board, the pleadings, evidence, findings 
of fact, conclusions of law, and order of the Board, and all 
other proceedings had in this matter before the Board. 


3. The Board denies each and every allegation of error 
contained in the petition for review. 

4. Further answering, the Board avers that the pro- 
ceedings had hefore it, the findings of fact, conclusions of 
law, and order of the Board were and are in all respects 
proper under the Act, and pursuant to Section 10(e) of the 
Act, respectfully cross-applies to this Court for enforce- 
ment of said order. 
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5. Pursuant to Section 10(e) and (f) of the Act, as 
amended, and Rule 38(g), of the Rules of this Court, the 
Board is certifying and filing with this Court a certified 
list of all documents, transcripts of testimony, exhibits, and 
other material comprising the entire record of the pro- 
ceedings before the Board. 


Wherefore, the Board prays that the Court cause notice 
of filing of this Answer to be served upon the petitioners 
and that this Court make and enter a decree denying the 
petition to review and enforcing the Board’s order in full. 


/s/ Marcel Mallet-Prevost, 
Assistant General Counsel, 
National Labor Relations Board. 


Dated at Washington, D. C. 
this 24 day of March, 1961. 


Certificate of Service. 
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CERTIFICATE OF SERVICE. 


The undersigned certifies that one copy of the Board’s 
answer to petition to review and cross-application for en- 
forcement in the above-captioned case was this day served 
by first class mail upon the following counsel at the ad- 
dresses listed below: 


Carmell & Charone, 

Att.: Sherman Carmell, Esquire, 
33 North LaSalle Street, 
Chicago 2, Illinois, 


Herbert Thatcher, Esquire, 
Suite 1009, Tower Building, 
Washington, D. C. 
/s/ Marcel Mallet-Prevost, 
Assistant General Counsel, 
National Labor Relations 
Board. 


Dated at Washington, D. C., this 24th day of March, 
1961. 


Prehearing Conference Stipulation. 


Unirep States Court or APPEALS. 
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PREHEARING CONFERENCE STIPULATION. 


Pursuant to Rule 38(k) of the Rules of this Court, the 
Parties, subject to the approval of the Court, hereby stip- 
ulate and agree to the following with respect to the 
issues and the dates for filing of the briefs and joint ap- 
pendix: 


L. 
Statement of the Issues. 


1. Whether the Board erred in failing to find that, prior 
to the picketing, the Employer voluntarily recognized or 
bargained with the Union as the collective bargaining rep- 
resentative of the Employer’s employees. 

2. Whether under the circumstances of this case, the 
Board properly found that petitioners violated Section 
8(b)(7)(C) of the Act by picketing Cartage and Terminal 
Management Corporation for more than a reasonable pe- 
riod of time after November 13, 1959, without filing an 
election petition. 


TI. 
Joint Appendix. 


A. The portions of the record to be printed shall be 
embodied in a joint appendix. Petitioners shall serve their 
designation on or before December 11, 1961. The Board 
shall serve its designation within 10 days of receiving 
petitioners’ designation. Any further designations by 
any party shall be served on or before December 28, 1961. 
The joint appendix shall be filed with the Court on or 


before January 10, 1961. 
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B. Each party shall bear the expense of printing in 
the joint appendix the portions of the record it designates. 
The printer shall allocate the costs and submit bills to 
each party. Petitioners shall include in their designation 
the Board’s Decision and Order, the Intermediate Report 
of the Trial Examiner, this stipulation and the Court’s 
order thereon. The printing of the joint appendix and the 
selection of the printer shall be petitioners’ responsibility, 
provided that the Board furnishes it with complete copy 
of the record from which to print. 

C. The parties and the Court, at or following the hear- 
ing of this case, may refer to any portion of the original 
transcript of record or exhibits herein which has not been 
printed, or otherwise reproduced, and any portions of the 
record thus referred to will be printed in a supplemental 
joint appendix if the Court directs. 


Til. 
Filing of Briefs. 


A. Petitioners’ brief shall be filed January 20, 1962. 

B. The Board’s brief shall be filed February 20, 1962. 

C. Petitioners may file a reply brief within 20 days 
after the filing of the Board’s brief. 

D. Typewritten copies of briefs may be filed with the 
Court and served on the parties; printed copies shall be 
substituted within 30 days. 


Herbert S. Thatcher, 
Counsel for Petitioners, 


Marcel Mallet-Prevost, 
Assistant General Counsel, 
National Labor Relations Board. 


Dated at Washington, D. C., this 28th day of November, 
1961. 


Prehearing Order. 
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Before: Prettyman, Circuit Judge, in Chambers. 


PREHEARING ORDER. 


Counsel for the parties in the above-entitled case having 
submitted their stipulation dated November 28, 1961, pur- 
suant to Rule 38(k) of the General Rules of this Court, 
and the stipulation having been considered, the stipula- 
tion is hereby approved, and it is 

Ordered that the stipulation dated November 28, 1961, 
shall control further proceedings in this case unless modi- 
fied by further order of the court, and that the stipulation 
and this order shall be printed in the joint appendix here- 
in. 


Dated: Nov. 30, 1961. 


Motion for Reconsideration. 


UNITED STATES OF AMERICA. 


Berore THE NationaL Lasor Rexations Boarp. 


Loeal 705, International Brother- 
hood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of 
America; Louis Peick, Its Sec- 
retary and Treasurer; Joseph $ No. 13-CP-3. 
Desmyter, Business Agent, 
and 
Cartage and Terminal Manage- 
ment Corporation. 


MOTION FOR RECONSIDERATION. 


Come now Local 705, International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of 
America; Louis Peick, Its Secretary and Treasurer; Jo- 
seph Desmyter, Business Agent, Respondents, and pursu- 
ant to Rules and Regulations—Series 8—Sec. 102.49, re- 
quest the Board to set aside its Order of February 20, 
1961, as reported in 130 NLRB No. 70, and state in sup- 
port of said motion as follows: 

1. On or about March 9, 1961, Respondents filed in the 
United States Court of Appeals for the District of Colum- 
bia Circuit a Petition to Review the order of the Board 
in this case, which was docketed as No. 16250. The Board 
thereafter duly filed its Answer and Cross-Application for 
Enforcement of Board’s Order. 


2. Respondents herein, having expeditiously filed its 
Petition for Review, actively prepared to prosecute its 
appellate remedies. Thereafter, on or about April 14, 
1961, the Board filed in the Court of Appeals its Motion 
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to Extend Time for Filing Record, stating, inter alia, as 

follows: 
The instant case is one of several leading decisions 
which the Board has issued under Section 8(b)(7) of 
the National Labor Relations Act, as amended (61 
Stat. 136; 73 Stat. 541; 29 U. S. C. Sec. 151, et seq.). 
Motions for reconsideration have been filed with the 
Board in the companion cases and are presently pend- 
ing before the Board. Should the Board grant the 
motions for reconsideration in the other cases, it may 
also wish to reconsider the instant case. If so, the 
Board would then request the Court to remand the 
case to the Board. 


. 


3. In view of the above motion and the reasons stated 
therein, Respondents herein deem it proper to file this 
Motion for Reconsideration before the Board at this time. 

4. This case is a ‘“‘leading”’ decision which the Board 
has issued under Section 8(b)(7) of the Act, and a ma- 
jority of the Board as reconstituted has not had an op- 
portunity to hear argument or participate in the decision. 
5. The Board’s finding ‘‘that recognition was an ob- 
ject of the picketing’’ is inconsistent with the agreed 
evidentiary finding of the Trial Examiner that ‘‘Cartage 
had offered recognition and accepted recognition”’ and that 
Respondent Union ‘‘[h]ad obtained recognition by Cart- 
age’’ (I. R., p. 11, 11.40-60). 

6. The Board’s holding that picketing by a recognized 
and uncertified union during the course of collective bar- 
gaining negotiations to enforce its economic demands vio- 
lates Sec. 8(b)(7)(C) of the Act is contrary to the intent 
of Congress. The Board’s rationale will disrupt the sta- 
bility of established collective bargaining relationships 
and will proscribe picketing by a lawfully recognized 
union which seeks to force a recalcitrant employer to 
accede to the union’s economic demands. Since Cartage 
had voluntarily bargained with Respondent Union, the 
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picketing could not have had as an object ‘‘forcing or 
requiring’’ Cartage to ‘“‘bargain’’ with Respondent Union. 
7. The Board’s opinion fails to consider numerous 
other issues raised by Respondents, particularly whether 
Cartage was a successor corporation to Riss. A finding 
that Cartage was a successor corporation imposes an obli- 
gation on Cartage to bargain with Respondent Union. 

Respondents respectfully request that the Board grant 
its motion, direct that the parties file new briefs and that 
oral argument be had before the full Board. 


Dated this Ist day of May, 1961. 


Sherman Carmell, 
33 North LaSalle Street, 
Chicago 2, Illinois, 

Attorney for Local 705, In- 
ternational Brotherhood 
of Teamsters, Chauffeurs, 
Warehousemen and Help- 
ers of America; Louis F. 
Peick, Its Secretary and 
Treasurer; Joseph Des- 
myter, Business Agent. 

Carmell & Charone, 
33 North LaSalle Street, 
Chicago 2, Illinois, 
CEntral 6-8400, 
Of Counsel. 


Copies of this Motion have been served upon all parties 
of record. 
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and (2) to recognize and bargain with the Union as the 
representative of such employees, although the Union was 
not currently certified as their representative. Moreover, 
the picketing had the effect of inducing stoppages of de- 
liveries. 

The Respondents argue that the picketing nevertheless 
did not violate Section 8(b)(7)(C), principally on the 
ground that no recognition dispute was involved, that Cart- 
age in fact recognized the Union as the representative of 
the former Riss drivers, and that the only dispute was over 
the terms and conditions of their employment. In our opin- 
ion this constitutes an admission of the alleged violation, 
for Section 8(b)(7)(C) prohibits picketing not only with 
an object of forcing an employer to recognize a labor or- 
ganization, but also, as the Respondents here concede to be 
the case, with an object of forcing an employer to bargain 
with a labor organization. Moreover, the facts do not sup- 
port the argument that recognition was not an object of 
the picketing. In Lewis Food Company (115 NLRB 890, 
892), for example, a union struck an employer to force the 
reinstatement of certain discharged employees; and the 
Board rejected a similar argument and found that an ob- 
ject or purpose of the strike was to require the employer to 
recognize and bargain with the union ‘‘as to this matter.’” 

Nor can we accept the reasoning of our dissenting col- ° 
league that because the picketing here might be deemed to 


2 Accord: Macatee, Inc., 127 NURB No. 23; General Ore, Inc., 
126 NLRB No. 24; West Seattle Dodge Company, 125 NLRB No. 
$2; Industrial Chrome Plating Company, 121 NLRB 1298. See 
also Blinne Construction Company, 130 NLRB No. 69, with respect 
to the Respondents’ argument that the picketing was in protest 
against alleged unfair labor practices by Cartage. Member Fanning 
believes that the Respondent’s picketing in this case had as its 
object recognition as majority representative of applicants (Riss’ 
drivers) for employment with Cartage at a time when Cartage had 
no employees. He therefore does not rely on his colleagues’ fur- 
ther finding, in reliance on the Lewis Food Company case, that a 
strike to force reinstatement of discharged employees constitutes 
a strike for recognition, or that the Respondent’s picketing was to 
force such reinstatement. 
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violate Section 8(b)(4)(D), it cannot for that reason be 
found to be a violation of Section 8(b)(7)(C). The Board 
has held that conduct which violates Section 8(b) (4) (D) 
of the Act may also violate other sections of the Act, such 
as 8(b)(4)(A)* and 8(b) (2),* and we perceive nothing in 
the nature of the conduct proscribed by Section 8(b) (7) (C) 
which precludes application of the principle of the cited 
cases to the instant case.* 


Accordingly, we find, in agreement with the Trial Ex- 
aminer’s conclusion although not with his reasoning, that 
the Respondents violated Section 8(b)(7)(C) of the Act 
by picketing Cartage for more than a reasonable period 
of time after November 13, 1959, without filing an election 
petition. We shall therefore order the Respondents to cease 
and desist from the unfair labor practice found and to take 
the affirmative action set forth below. 


ORDER. 


Upon the entire record in the case, and pursuant to Sec- 
tion 10(¢) of the National Labor Relations Act, the Na- 
tional Labor Relations Board hereby orders that the Re- 
spondents, Local 705, International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers of America, 
its officers, representatives, agents (including Louis Peick 
and Joseph Desmyter), successors and assigns: 


1. Cease and desist from picketing or causing to be 
picketed Cartage and Terminal Management Corporation, 
where an object thereof is forcing or requiring said cor- 


3. United Brotherhood of Carpenters and Joiners, etc., et al. 
(Wendnagel & Company, 119 NLRB 1444, set aside on other 
grounds, 261 F. 2d 166 (C. A. 7)). 

4. Local Union No. 48, Sheet Metal Workers, etc., et al. (Acousti 
Engineering of Alabama, Inc.), 120 NLRB 212. 

5. As Member Fanning is not convinced that the facts in this 
ease indicate a jurisdictional dispute in the sense of Section 8(b) 
(4) (D), he deems it unnecessary to decide whether picketing which 
constitutes a violation of Section 8(b) (4) (D) does or does not vio- 
late the provisions of Section 8(b) (7) (C). 
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poration to recognize or bargain with them as the repre- 
sentative of its employees, in violation of Section 8(b) (7) 
(C) of the Act. 


2. Take the following affirmative action, which the Board 
finds will effectuate the policies of the Act: 


(a) Post at its business offices and meeting halls copies 
of the notice attached hereto marked ‘‘ Appendix.’’® Copies 
of said notice, to be furnished by the Regional Director for 
the Thirteenth Region, shall be duly signed and posted by 
the Respondents immediately upon receipt thereof, and be 
maintained for sixty (60) consecutive days thereafter in 
conspicuous places, including all places where notices to 
members are customarily posted. Reasonable steps shall 
be taken by the Respondents to insure that said notices are 
not altered, defaced, or covered by any other material; 


(b) Furnish to the Regional Director for the Thirteenth 
Region signed copies of said notice for posting at Cartage’s 
offices in places where notices to employees are customarily 
posted. The other provisions of the preceding paragraph 
shall apply insofar as applicable; 

(c) Notify the Regional Director for the Thirteenth 
Region in writing, within ten (10) days from the date of 
this order, what steps have been taken to comply herewith. 

It Is Further Ordered that the allegations of the com- 
plaint that the Respondents violated Section 8(b) (1) (A) 
of the Act be, and they hereby are, dismissed. 


Dated, Washington, D. C., Feb. 20, 1961. 


Boyd Leedom, Chairman, 

Philip Ray Rodgers, Member, 

Joseph Alton Jenkins, Member, 

John H. Fanning, Member, 
(Seal) National Labor Relations Board. 


i ESSE SEES 

6. In the event that this Order is enforced by a decree of a 
United States Court of Appeals, there shall be substituted for the 
words “Pursuant to a Decision and Order’’ the words ‘‘Pursuant 
to a Decree of the United States Court of Appeals Enforcing an 
Order.’’ 


Decision and Order. 


Member Kimball, dissenting: 

I am in agreement with the factual finding of the Board 
majority that the Union in picketing the Cartage and Ter- 
minal Management Corporation had as an object of such 
picketing the forcing of Cartage to assign work to one 
‘class’? of employees, to wit, the drivers previously em- 
ployed by Riss, and the displacement of employees, as the 
Trial Examiner found, to whom Cartage had assigned such 
work. 

I am unable to agree however with the conclusion of law 
reached by the majority of the Board that the picketing 
thus described violated Section 8(b)(7)(C) of the Act as 
alleged in the complaint. Upon the facts described, it is 
my view that such picketing falls within the ambit of See- 
tion 8(b)(4)(D), as amended by the Landrum-Griffin Act, 
for such picketing does ‘‘threaten, coerce, or restrain [a] 
person engaged in commerce or in an industry affecting 
commerce [to wit, Cartage],’? when such picketing has as 
in the instant case an object of— 

D. Forcing or requiring an employer [Cartage] to 
assign particular work to employees in a particu- 
lar labor organization or * * * in a particular 
class [to wit, former employees of Riss] rather 
than to employees * * * in another class [to wit, 
the present employees of Cartage], unless such 
employer is failing to conform to an order or cer- 
tification of the Board determining the bargaining 
representative for employees performing such 
work: * * * 


I would point out that Section 8(b)(7)(C) of the Act 
applies to picketing having as an object the forcing of an 
employer to recognize and bargain with a labor organiza- 
tion as the representative ‘‘of his [the employer’s] em- 
ployees,”’ which is not the situation in the instant case. 
Instead, the object in this case was displacement of such 
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employer’s employees by the former employees of the 
predecessor employer, Riss. 

To conclude that Congress in enacting 8(b)(7)(C) could 
have intended that the situation here presented could fall 
into both sections of the Act should not lightly be inferred, 
for it is a sound rule of statutory construction to apply that 
portion of the Act which more nearly covers the situation 
existing rather than to attempt to extend and apply another 
portion of the Act of doubtful application. 

Therefore, in view of the wording of Section 8(b) (7) (C) 
and the complete absence of legislative history to support 
the view of the majority, I believe that the clear meaning 
of that section cannot with validity be expanded to cover 
the present case. Accordingly, I would dismiss the 8(b) 
(7)(C) complaint in its entirely. 


Dated, Washington, D. C., Feb. 20, 1961. 


Arthur A. Kimball, Member, 
National Labor Relations Board. 


Decision and Order. 


APPENDIX. 


Notice to Members and to Employees of Cartage and 
Terminal Management Corporation 


Pursuant to 
A Decision and Order 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations 
Act, we hereby notify you that: 


We Will Not picket or cause to be picketed Cartage 
and Terminal Management Corporation, where an ob- 
ject thereof is forcing or requiring said Corporation 
to recognize or bargain with us as the representative 
of its employees, in violation of Section 8(b)(7)(C) of 
the Act. 

Local 705, International Brotherhood 
of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America, 

(Labor Organization) 


(Representative) (Title), 


(Louis Peick), 


(Joseph Desmyter). 


a 

This notice must remain posted for sixty (60) days from 
the date hercof, and must not be altered, defaced, or covered 
by any other material. 


Intermediate Report and Recommended Order. 
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Benjamin K. Blackburn, Esq., of Chicago, Ill, for 
the General Counsel of the National Labor Re- 
lations Board. 


Mervin Bachman, Esq., of Chicago, Ill. (Messrs. 
Arvey, Hodes & Mantynband) for Cartage and 
Terminal Management Corporation. 


Sherman Carmell, Esq., of Chicago, Ill., for Local 
705, International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of Amer- 
ica, Louis Peick, its Secretary and Treasurer, and 
Joseph Desmyter, Business Agent. 


Before: Arthur E. Reyman, Trial Examiner. 


INTERMEDIATE REPORT AND RECOMMENDED 
ORDER. 


Statement of the Case. 


This is a proceeding under Section 10(b) of the National 
Labor Relations Act, as amended (61 Stat. 136; 73 Stat. 
519) hereinafter called the Act. The amendment contained 
in Public Law 86-257 (Labor Management Reporting and 
Disclosure Act of 1959, enacted September 14, 1959), to 
be considered, is Section 8(b)(7), to be read in conjunction 
with Section 8(b)(1)(A) of the Act before amendment by 
P. L. 86-257. 

Upon a charge filed on December 18, 1959, by Cartage 
and Terminal Management Corporation (hereinafter some- 
times called Cartage or the Charging Party), the General 
Counsel of the National Labor Relations Board on behalf 
of the Board, by the Regional Director of the Thirteenth 
Region, on January 22, 1960, issued a complaint and notice 
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of hearing against Local 705, International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of 
America, Louis Peick, its secretary and treasurer, and 
Joseph Desmyter, business agent, as Respondents, assert- 
ing violations by them of the provisions of the Act men- 
tioned above. The Respondents filed timely answer to the 
complaint, effectively denying the allegations of substan- 
tive violations of the Act. 

This matter came on to be heard before the undersigned 
Trial Examiner at Chicago, Illinois, on February 23, 1960. 
The General Counsel, the Charging Party (Cartage), and 
the Respondents (the Union and its named representatives) 
were represented by counsel. At the hearing, it was stip- 
ulated between counsel, and the stipulation was received, 
that the record in Board Case No. 13-CC-216, heard by 
the undersigned Trial Examiner on December 16, 17, 18 
and 21, 1959 (including the stenographic transcript of 
testimony and all exhibits), be considered as containing all 
of the facts necessary to the determination of this proceed- 
ing. Accordingly, the findings of fact and conclusions of 
law contained herein are based on the whole of the evi- 
dence taken at the prior hearing in Case No. 13-CC-216. 

At the hearing herein, oral argument was waived. The 
General Counsel by counsel has submitted a brief and coun- 
sel for the Respondents has submitted proposed findings 
of fact and conclusions and a brief. The Respondents’ 
motion to dismiss the complaint, as renewed at the hear- 
ing, is disposed of by the findings set forth below. 

The complaint as amended in this case (No. 13-CP-3) sets 
forth that Riss & Company (hereinafter sometimes called 
Riss) is a common motor carrier of freight in interstate 
commerce, and maintains terminals in several cities, in- 
cluding one in Chicago, Illinois; that Cartage, engaged in 
local earrier service handles local pickup and delivery of 
freight for Riss at the Chicago terminal and in other 
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places; that the Respondent Union and its agents, Louis 
Peick and Joseph Desmyter, on or about November 13, 
1959, engaged in picketing Cartage, ‘‘and were causing 
Cartage to be picketed and since that time has continued 
to picket and cause Cartage to be picketed at the Riss Com- 
pany terminal in Chicago”’; that the Respondents engaged 
in and continue to engage in these activities, an object or 
objects thereof being to force and require: 


(a) Cartage to recognize and bargain with Respondent 
Union as the collective bargaining representative 
of the employees of Cartage. 


(b) The employees of Cartage to accept and select 
Respondent Union as their collective bargaining 
representative. 


The complaint goes on to allege that the Respondent 
Union at the times mentioned above was not and is not 
now currently certified as the representative of the em- 
ployees of Cartage, and that the Respondents and each of 
them engaged in such activities without a valid petition 
under Section 9(c) of the Act, involving employees of 
Cartage, having been filed within a reasonable period of 
time from the commencement of such picketing. 

Certain amendments to the complaint were received over 
the objection of counsel for the Respondents in Case No. 
13-CC-216, at the opening of that hearing on December 
16, 1959, to bring Desmyter into the case, to allege that 
he on or about September 23, and on or about October 
5, 1959, threatened employees with bodily harm if they did 
not support the strike of the Union and the picketing of 
the Riss terminal or to cease working or handling goods 
for Cartage. The effect of the amendments allowed then, 
which included one to show that the complaint there con- 
cerned violation of Section 8(b)(1)(A) as well as Section 
8(b)(4)(A) of the Act, did not at that time much affect, 
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in the opinion of the Trial Examiner, the merits of the 
case. The amendments were made prior to the taking 
of testimony.’ 

In the instant case the General Counsel asserts actions 
on the part of the Respondents constituting unfair labor 
practices within the meaning of Sections 8(b)(1)(A) and 
8(b)(7) of the Act. 

Upon the record as a whole, including the testimony of 
witnesses upon the stipulated record, heard by me in Case 
No. 13-CC-216, all the exhibits, and upon careful consider- 
ation, I make the following: 


Findings of Fact. 
IL The business of the employers involved. 


(a) Riss & Company, Inc. (hereinafter sometimes ealled 
Riss) is, and at all times material herein has been, a cor- 
poration incorporated and existing under the laws of the 
State of Missouri, having its principal office at Kansas 
City, Missouri, where it is engaged as a common motor 
carrier of freight and operates in and through various 
States of the United States and maintains terminals in 


1. Prior to the hearing in Case No. 13-CC-216, the Regional 
Director for the Thirteenth Region in Madden, et al. v. Local 705, 
et al., had petitioned the United States District Court, Northern 
District of Mlinois, Eastern Division, for an injunction under 
Section 10(1) of the Act. That case was heard before the Honor- 
able Michael L. Igoe, District Judge. Case No. 59-C-1657. Judge 
Igoe filed his findings of fact and opinion in that case on October 
31, 1959, 45 LRRM 2260. Before the hearing in this case on 
February 23, 1960, Judge Igoe had received another application 
for injunction from the Regional Director which he denied. Case 
No. 60-C-79, February 16, 1960, 46 LRRM 2064. In each of the 
proceedings before him under Section 10(1), Judge Igoe made 
findings of fact and conclusions which I have been asked to notice 
and have so done. 

If in this report I differ from the findings of fact of Judge Igoe, 
it is because he was asked on “<reasonable cause to believe’’ the 
facts set forth in a petition under Section 10(1) and after hear- 
ing to enjoin, whereas my task now is to fully consider the case 
and to make final recommended findings. 


26 Intermediate Report and Recommended Order. 


various cities in several States, including a terminal in 
Chicago, Illinois. Riss annually receives a gross revenue 
in excess of $1,000,000 for the transportation of freight 
between its Chicago, Illinois terminal and terminals located 
in other States. 

(b) Cartage and Terminal Management Corporation is, 
and at all times material herein has been, a corporation 
incorporated under the laws of the State of Michigan, hav- 
ing its principal office at Melvindale, Michigan. Cartage 
is engaged in the local cartage business in Detroit, Mich- 
igan; Kearny, New Jersey; Denver, Colorado; Kansas 
City and St. Louis, Missouri; and Chicago, Illinois; in 
each of which cities it handles local pick-up and delivery 
of freight for Riss. Cartage annually receives a gross 
revenue in excess of $50,000 for the services it performs 
for Riss & Company. In Chicago, Illinois, Cartage occupies 
and utilizes a Riss terminal in connection with its oper- 
ations. Cartage is, and at all times material herein has 


been, engaged in commerce and its business operations 
affect and have affected commerce within the meaning of 
Section 2(6) and (7) of the Act. 


II. The labor organization involved. 


Local 705, International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, Louis 
Peick, its secretary and treasurer, and Joseph Desmyter, 
business agent, are Respondents herein. Said Union is a 
labor organization within the meaning of Section 2(5) of 
the Act; Peick is and has been secretary and treasurer of 
said Union and the agent of Respondent Union within 
the meaning of Sections 8(b) and 2 (13) of the Act; and 
Joseph Desmyter is and has at all times material, been 
a business agent of said Union, and the agent of said 
Union within the meaning of Sections 8(b) and 2(13) of 
the Act. 


Intermediate Report and Recommended Order. 27 


III. The unfair labor practices. 


The parties are not in substantial disagreement on the 
facts giving rise to this dispute, as shown in the briefs 
filed on their respective behalfs. They are not at all in 
accord on the answers to the questions of law to be decided 
on the basis of the facts as disclosed by the record, nor 
the interpretation of Section 8(b)(7)(C) of the Act as 
applied to the facts herein. 


Briefly, the facts are these: 

Riss, prior to August 21, 1959, trucked goods into the 
Chicago area to its terminal in Chicago and performed its 
own local pick-up and delivery work with its own equip- 
ment and employees. On this date Riss entered into a 
contract with Cartage, under which Cartage agreed to take 
over the local pick-up and delivery work which Riss had 
theretofore been doing for itself. The arrangement made 
under this contract was practically identical in terms to 
other contracts in other cities between Riss and Cartage. 
What is referred to as the original agreement between 
these two employers was contained in the letter dated 
January 16, 1958, directed to Joseph C. Bromley, presi- 
dent of Cartage, by R. R. Riss, Sr., president of Riss, and 
accepted by Bromley, to cover pick-up and delivery of 
freight by Cartage for Riss in the Detroit commercial 
zone. The terms of that original agreement, referred to 
below, were accepted as applicable to the service to be 
furnished by Cartage to Riss in Chicago, as evidenced by 
an agreement between the two companies dated August 21, 
1959. 

At the time the Chicago agreement was entered into, 
Riss employed some 11 or 12 drivers to handle the local 
pick-up and delivery work, these men being represented 
for purposes of collective bargaining by the Respondent 
Union, as shown by a written agreement between the Union 
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and Riss, such agreement by its terms to cover the period 
Jcnuary 1, 1958, through December 31, 1960. 

On September 4, 1959, President Bromley of Cartage and 
Arthur Tisch, vice president-secretary of Cartage, called 
at the office of the Union for the purpose of entering into 
a contract covering the operations of Cartage in Chicago 
in connection with the pick-up and delivery work to be done 
for Riss. This meeting had been arranged by an appoint- 
ment made by Bromley with officials of Local 705. Robert 
Blazewick, terminal manager for Riss at Chicago, attended 
the meeting. Bromley and Tisch conferred with Louis 
Peick, secretary-treasurer of the Union, and Joseph Des- 
myter, one of its business agents. The Company repre- 
sentatives informed the Union representatives that they 
had come to sign a contract covering the present employees 
at Riss; upon inquiry, Bromley told Peick that he did not 
intend to lay off any of the Riss drivers, but, on the con- 
trary, would take over the then present complement of 
personnel ‘‘and all the attendant benefits.”’ 

At the time of this September 4 meeting, no date had 
been set for the taking over of local operations by Cartage. 
At this meeting the Union representatives learned that 
Cartage would not own any physical assets in the State 
of Illinois (their principal place of business being at Mel- 
vindale, Michigan) and therefore requested a letter from 
Riss guaranteeing the drivers formerly employed by Riss 
to be employed by Cartage two weeks’ wages and vacation 
pay as a guarantee against repetition of when, once before, 
Riss had turned over its local operations to another com- 
pany that had subsequently gone out of business without 
meeting its full wage obligations to its employees—the 
Union wanted a guarantee of Cartage’s performance so 
as to protect members of the Union in the event Cartage 
should default on its contract obligations at any time in 
the future. Bromley at that meeting indicated that he 
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could not commit Riss but that he would discuss the matter 
with that company. After some further discussion, Brom- 
ley signed two copies of a labor contract which contained 
terms and conditions identical to those in the current agree- 
ment between Riss and the Respondent Union. These 
copies were not executed by anyone on behalf of the Union, 
but were retained by the Union representatives, Peick 
making it clear that whether or not the Union would enter 
into a contract with Cartage would depend on whether Riss 
would become Cartage’s guarantor and whether the Union’s 
Executive Board would consider the matter further. At 
this time Cartage did not question the Union’s majority 
status. 

About a week later, Peick presented the facts to the 
Executive Board of the Union in connection with the propo- 
sition of Cartage through Bromley and Tisch, and ex- 
plained that as a part of the negotiations and before he 
would agree to a contract with Cartage, he was insisting 
on the guarantee from Riss. Upon the approval of the 
Executive Board concerning the actions taken by Peick 
and Desmyter, Peick and the president of the Union signed 
contracts previously signed by Bromley as president of 
Cartage. 

On September 17, Vice President-Secretary Tisch, ac- 
companied by an attorney, called at the Union office to 
determine whether Cartage had a contract with the Union. 
Peick informed the attorney that the contracts had been 
signed on behalf of the Union and asked whether he and 
Tisch had brought the guarantee from Riss as insisted upon 
by the Union. Tisch and his attorney were unable to pro- 
duce a written guarantee; Peick refused to turn over a 
copy of the contract previously signed by Cartage and 
signed a week later by representatives of the Union, on 
the ground that he had signed only because he understood, 
and had so assured the Executive Board, that the per- 


30 Intermediate Report and Recommended Order. 


formance of Cartage of the terms and conditions of the 
collective agreement had to be guaranteed by Riss. After 
further discussion between the parties concerning the man- 
ner in which Cartage intended to conduct its business, 
Tisch and the attorney left without the contract, both 
copies of which remained in possession of the Union. At 
no time was the Union supplied with the guarantee from 
Riss which it insisted on as a part of any contractual rela- 
tionship it would enter into with Cartage. 

Cartage had established its Chicago headquarters at the 
Riss terminal. 

On September 21, 1959, Cartage began its Chicago opera- 
tions, whereupon the Union immediately began picketing 
Riss at the Riss terminal because, it claimed, Riss had 
failed to take the proper steps under its collective agree- 
ment with the Union to terminate the Riss drivers and thus 
had engaged in a lockout when it turned its local opera- 
tions over to Cartage on September 21. The Union was 
successful in its contentions and by September 24, the Riss 
drivers were put back to work and continued to work for 
Riss through October 2. 

‘Under date of October 1, 1959, President Riss addressed 
a notice to all employees of Riss & Company, Inc., members 
of Local Union 705, reminding them that Riss & Company, 
Inc., iad entered into a contract with Cartage for local 
pickup and delivery service in the Chicago area; that a 
representative of Cartage had previously talked with them 
regarding employment with that Company; that Riss ‘‘has 
required”’ that Cartage attempt to employ all previous 
employees of Riss in accordance with their seniority status 
at Riss; that a representative of Cartage ‘‘will be at the 
Riss terminal on Friday, October 2, at 9 a. m. and through- 
out the day to talk to you’’ and finally: 


This will be your termination notice as an employee of 
Riss and Co. Inc. and enclosed is your check for wages 
due through October 2, 1959. 
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At the meeting of September 17, between Tisch and his 
attorney for Cartage and Peick for the Union, the matter 
of Cartage’s plan to pay drivers on a commission basis 
without regard to the hours worked first came up. Between 
September 14 and September 17, Tisch was engaged in 
efforts to negotiate terms of hire with individual Riss 
drivers on conditions the Respondent Union says were in 
violation of the collective agreement between it and Car- 
tage, which, it has always maintained, became effective 
upon the acceptance by the Executive Board of Bromley’s 
signature and the execution of the agreement by authorized 
Union representatives. The General Counsel says, for 
reasons stated below, that that contract never became effec- 
tive. 

Between September 17 and September 21, Tisch had 
interviewed men who responded to advertisements placed 
in newspapers seeking drivers who owned their own 
tractors. 

On October 5, Cartage attempted to resume operations 
in the Chicago area and the Union again picketed at the 
Riss terminal, this time the picketing being directed against 
Cartage. The Union has maintained a picket line made 
up of former Riss drivers as pickets, since October 5. 

Cartage on October 13, sent a telegram to the Union. 
This telegram, signed by Bromley as president of Cartage, 
read: 

My signature on proposed contract is withdrawn and 
is to be of no force or effect. I do not consider that 
any agreement is in effect between 705 and our com- 


pany. 


On the following day the Union by Peick sent a reply 
telegram to Bromley, as follows: 


Tn regard to your telegram of this date this is to inform. 
you that we do not regard your attempted unilateral 
action as affecting the validity of the contract.. The 
contract remains in full force and effect. 
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Between September 17 and September 21, drivers re- 
sponding to the advertisements placed in newspapers and 
interviewed and hired by Tisch, on October 5 signed a 
contract with and became employees of Cartage. 

The record shows that in each of the cities where Car- 
tage performs local pick-up and delivery for Riss (includ- 
ing Chicago) Cartage enters into a written agreement with 
drivers which provides that the driver shall furnish equip- 
ment owned or leased by him, the equipment being a 
tractor and Riss supplying the trailer, the driver to main- 
tain his tractor at his own expense, to pay all taxes, pay 
all license fees, pay all operating costs of his tractor, pay 
for any additional substitute or relief driver’s wages, pro- 
vide and pay for workman’s compensation, be responsible 
for all damage to tractor and trailer resulting from his 
own negligence, to authorize Cartage to deduct without 
limit any charge incurred in the operation of the tractor, 
pay for all vacation pay, holiday pay and welfare and pen- 
sion fund charges. Under this agreement, a driver is com- 
pensated for his services at a specified rate per hundred- 
weight picked up and delivered; the rate may vary accord- 
ing to whether it is a full truckload or a less than a truck- 
load. Payment under this agreement is provided for by 
check payment at the end of each week. The agreement 
continues subject to termination by either party, Cartage 
or the driver, at any time upon 30 days’ written notice. 

In the interim September 14-September 17, 1959, it seems 
clear enough that Desmyter brought to the attention of 
Tisch, provisions in the contract covering owner-drivers 
and told Tisch that if Cartage wanted to buy the trucks 
and pay the men by the hour they could take over the 
operation. 

The General Counsel says that there is not and never has 
been a collective bargaining agreement in effect between 
Cartage and Local 705. Therefore, he says, the picketing 
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of Cartage by the Respondent Union clearly is for the 
purpose of forcing or requiring the Charging Party (Car- 
tage) to recognize or bargain with the Union as the repre- 
sentative of Cartage’s employees and therefore, is pro- 
seribed by Section 8(b)(7) of the Act. He contends that 
employees involved are those persons hired by Cartage to 
drive for it after the Riss drivers rejected the offer of 
Cartage to employ them. The General Counsel says that 
should it be found that there is a collective bargaining 
agreement in effect between Cartage and the Union, the 
picketing being conducted by the Union is still for the 
object proscribed by Section 8(b)(7) of the Act. 

The Respondents take the position that the facts herein 
show that a valid contract was entered into between Car- 
tage and the Respondents and that Cartage was and is 
now bound by the terms thereof. Left to be decided is 
the question of whether the employees of Cartage are 
driver-employees or independent contractors and, whether 
or not, the picketing at the premises of Cartage which 
necessarily includes picketing the premises of Riss, con- 
stitutes action proscribed by Section 8(b)(7) of the Act. 

The brief filed by each of counsel fairly presents the 
position of each party. The proposed findings of facts and 
conclusions of law submitted to me by counsel for the 
Respondents will be, as is apparent, adopted by me only 
in part. These findings, obviously, are based upon the 
opinion of Judge Igoe in the cases mentioned in footnote 
1, above. 

I have examined with some care the cases cited by coun- 
sel for the General Counsel in support of his position in 
connection with whether or not there was and is a contract 
in existence between Cartage and the Union? Continuing 


2. General Counsel cites in support of his position that owner- 
driver employees are not independent contractors. He has cited 
National Van Lines, 123 NLRB No. 167; Standard Trucking Com- 
pany, 122 NLRB No. 90; G. L. Allen Co., 117 NLRB 1055; 
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his argument he says that when the common law doctrine 
of ‘‘right of control’’ is applied to this case it is apparent 
that the persons who went to work for Cartage on Sep- 
tember 21 and again on October 5, 1959, are employees and 
not independent contractors. I agree. 

Because of the mere fact that the dispatcher of Riss 
informs Cartage concerning destination of pickups and 
deliveries and further because the employees or, so-called 
contract drivers, follow routings as given to Cartage by 
the Riss dispatcher, does not weaken the control of Cartage 
over these drivers. 

I think that the drivers (other than the former Riss 
employees) employed directly by Cartage are employees 
of Cartage because of the manner in which business is done. 
Cartage directs completely the way in which the drivers 
go about the daily business of picking up and delivering 
freight. They perform, it seems, in no manner different 
from that in which the drivers of Riss did the same work 
when Riss controlled directly pickup and delivery service 
before Cartage came into the picture. Calls to the Riss 
terminal from a customer who wants freight picked up is 
routed to a city driver through Cartage upon information 
furnished by the Riss dispatcher. The driver takes his 
truck to the point where the freight is waiting, loads it 
on his truck and brings it back to the terminal. Concern- 
ing incoming freight, it is removed from a Riss over-the- 
road truck at the Riss terminal and placed on a city truck 
and carted from there by the city driver to the consignee. 
I agree with the General Counsel that the only real differ- 
ence in operations is that while ultimate or the last super- 
vision formerly lay with Riss over the Riss drivers, it now 
lies with Cartage over Cartage drivers. Further, as is 
Manufacturing Company, 115 NLRB 1494; Local 148, Truck 


Drivers and Warehousemen’s Union (Harry Griffin Trucking), 
114 NLRB 1494; and Hoster Supply Co., 109 NLRB 466. 
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shown by the evidence herein, the Cartage driver did not 
need to own a tractor to go to work for Cartage at the 
time it was setting up its Chicago operation—Cartage 
offered to arrange for former Riss drivers to have the use 
of a tractor for a time if they wanted to try out Cartage 
on the terms Cartage offered them. 

On the narrow issue of fact involved herein I believe 
there is sufficient evidence in the record to show that Car- 
tage exercises control over its employees and controls the 
work. The mere fact of close association of quarters be- 
tween Riss and Cartage seems to me to have no bearing 
on the ultimate effect of control of Cartage of its own 
drivers, whether hired through the advertisements and 
working under the contract between them and Cartage, or 
whether there is or is not a contract between Cartage and 
the Union. 

With respect to the findings of fact and conclusions of 
law as proposed by counsel for the Union, I adopt as my 
own the proposed finding that Respondent Local 705 is not 
currently certified as the representative of any of the 
drivers of Cartage; I adopt his proposed finding as my 
own that since on or about October 5, 1959, Respondents 
have picketed Cartage and said picketing has been con- 
ducted for more than 30 days after November 13, 1959, 
without the filing of a petition under Section 9(c) of the 
Act for a Board election; I adopt his proposed finding 
that since October 5, 1959, employees from various com- 
panies have driven up to the entrance to the terminal where 
Cartage is being picketed, to make pick-ups or deliveries, 
and have failed to make some pick-ups and deliveries. 

Although, as pointed out above, the Riss dispatcher 
routed local pick-up and delivery service made by the em- 
ployees of Cartage (the so-called contract drivers, Poston, 
Watts, Rollins and Brunt) the fact is that the drivers acted 
directly under the orders of Tisch until there came a time 
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when Cartage abandoned its efforts to make pick-ups and 
deliveries through its own drivers because of the picketing 
conducted by the Union at the premises oceupied jointly 
by Riss and Cartage. I can find no basis of fact on which to 
rest a finding that the signing of the Union agreement by 
Bromley and the later signing of the agreement by the 
Union representative constituted, in the circumstances, a 
contract between Cartage and the Union. The condition 
laid down by the Union to the effect that Riss be required 
to guarantee payment of wages for the drivers to be taken 
over by Cartage, imposed a condition that was never ful- 
filled. There was no complete meeting of the minds. I do 
not see how the Union with justification can claim that 
Cartage reached an existing agreement covering the ex-Riss 
drivers when the Union itself imposed the condition it 
did before allowing them to go to work for Cartage. 

The General Counsel is precisely right, I think, when he 
says that the telegram of October 13 sent by Bromley to 
the Union only reaffirmed the fact that Bromley had not 
ever agreed to the terms and conditions imposed beyond 
the agreement which he signed and that, therefore, the 
agreement itself never went into effect. The reply of the 
Union on October 14 to that telegram to the effect that it 
claimed the contract to be in full force and effect was a 
claim or statement of position only, which I find, on the 
facts, was not valid. 

If I understand the position of the Union correctly, it 
has always maintained that Riss, for whose employees the 
Union was the recognized collective bargaining representa- 
tive, had a right to go out of the local Cartage business 
in Chicago and terminate its local drivers as long as the 
discharges were effected in accordance with the terms of 
the contract between Riss and the Union. 

It is clear enough that the dispute between September 
1, and September 24 grew out of the failure of Riss to 
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follow the contract in discharging or the way in which it 
discharged its drivers and the dispute was between Riss 
and the Union and not Cartage and the Union. Between 
September 24 and October 5, the Union does not dispute 
that Riss had the right as management prerogative to 
desert the local Cartage business and have the right to 
discharge those drivers engaged in making local pick-up 
and delivery service according to the terms of the agree- 
ment between Riss and the Union. I find that on and after 
October 5 the Union had no dispute with Riss. Whether 
the Union may assert a dispute with Riss because of the 
possible failure of Riss to abide by its collective bargain- 
ing agreement with the Union is not of importance here, 
except to show that the dispute, as evidenced by picketing, 
grew into a claim of the Union against Cartage and that 
the picketing conducted by the Respondents is against Cart- 
age, and is in the absence of a valid contract or collective 
agreement between Cartage and the Union. I think it 
is demonstrated that the picketing of Cartage can be only 
for the purpose of forcing or requiring Cartage to bargain 
with the Union. Business Agent Desmyter, in answer to a 
question put to him by the General Counsel, testified that 
picketing against Cartage was for the reason that the 
Union represented the employees of Cartage because ‘the 
has a signed contract” ‘‘* * * he [Bromley] claimed he 
would put all our men to work which he did not do.’’ The 
picketing conducted by the ex-drivers of Riss at the termi- 
nal was supported by a placard in the first instance read- 
ing: 

MEMBERS 

OF 
LOCAL 705 
I. B. of T. 
ON 
STRIKE 
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On October 5 or 7, the words on the placard were enlarged 
to include the name of Cartage and Terminal Management 
Corporation. 

I think that the picketing conducted was and is peaceful 
picketing within the purview of the decisions of the Board 
and the courts, which are too numerous to mention. The 
facts show that there were no real acts of violence and that 
the activities engaged in by members of the Union in sup- 
port of their picketing, were the ordinary types of sugges- 
tion in this kind of situation made to drivers coming into 
the terminal to persuade them that they should not go 
through the picket line. I find no substantial evidence to 
indicate that anyone was threatened or coerced by either 
the pickets or Union representative. 


Concluding Findings. 


The pertinent provisions of the Act, to be considered 


herein with regard to alleged violations, are these provi- 
sions of Section 8(b)(7)(C): 


Sec. 8. (b) It shall be an unfair labor practice for a 
labor organization or its agents— 


* * * ° * 


(7) to picket or cause to be picketed, or threaten to 
picket or cause to be picketed, any employer where an 
object thereof is forcing or requiring an employer to 
recognize or bargain with a labor organization as the 
representative of his employees, or forcing or requir- 
ing the employees of an employer to accept or select 
such labor organization as their collective bargaining 
representative, unless such labor organization is cur- 
rently certified as the representative of such employ- 
ees: 


* * * * * 
(C) where such picketing has been conducted 


without a petition under section 9(c) being filed 
within a reasonable period of time not to exceed 
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thirty days from the commencement of such picket- 
ing: Provided, That when such a petition has been 
filed the Board shall forthwith, without regard to 
the provisions of section 9(c)(1) or the absence 
of a showing of a substantial interest on the part 
of the labor organization, direct an election in 
such unit as the Board finds to be appropriate and 
shall certify the results thereof: Provided further, 
That nothing in this subparagraph (C) shall be 
construed to prohibit any picketing or other pub- 
licity for the purpose of truthfully advising the 
public (including consumers) that an employer 
does not employ members of, or have a contract 
with, a labor organization, unless an effect of such 
picketing is to induce any individual employed by 
any other person in the course of his employment, 
not to pick up, deliver or transport any goods or 
not to perform any services. 


Now, with respect to the allegations contained in the com- 
plaint regarding violations of Section 8(b)(1)(A) of the 


‘Act, they must be dismissed on the facts found herein, on 
the authority of N. L. R. B. v. Drivers, Chauffeurs, Helpers, 
Local No. 639, cemenm Ue Se snnnne ; 2828 U. S. Law Week, 4217; 
29 LRRM 2975. There, the Court, through Mr. Justice 
Brennan said (in part) : 


We conclude that the Board’s interpretation of 
§8(b)(1)(A) finds support neither in the way Con- 
eress structured § 8(b) nor in the legislative history 
of §8(b)(1)(A). Rather it seems clear, and we hold, 
that Congress in the Taft-Hartley Act authorized the 
Board to regulate peaceful ‘<reeognitional’’ picketing 
only when it is employed to accomplish objectives 
specified in § 8(b) (4); and that §8(b)(1)(A) is a 
grant of power to the Board limited to authority to 
proceed against union tactics involving violence, in- 
timidation, and reprisal or threats thereof—conduct 
involving more than the general pressures upon per- 
sons employed by the affected employers implicit in 
economic strikes. 
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The Board’s own interpretation for nearly a decade 
after the passage of the Taft-Hartley Act gave § 8(b) 
(1)(A) this limited application. See, e. g., National 
Maritime Union, 78 N. L. R. B. 971, enforcement 
granted, 175 F. 2d 686; Local 74, United Brotherhood 
of Carpenters (Watson’s Specialty Store), 80 N. L. R. 
B. 533, enforcement granted, 181 F. 2d 126, affirmed, 
341 U. S. 707; Perry Norvell Co., 80 N. L. R. B. 225; 
Miami Copper Co., 92 N. L. R. B. 322; Medford Build- 
ing & Construction Trades Council (Kogap Lumber 
Industries), 96 N. L. RB. B. 165; District 50, United Mine 
Workers (Tungsten Mining Corp.), 106 N. L. R. B. 903. 
In Perry Norvell, supra, at 239, the Board declared: 

By Section 8(b)(1)(A), Congress sought to fix 
the rules of the game, to insure that strikes and 
other organization activities of the employees were 
conducted peaceably by persuasion and propa- 
ganda and not by physical force or threats, or of 
economic reprisal. In that section Congress was 
aiming at means not ends. 

The Board dismisses these cases as ‘‘dubious prece- 
dent.” 119 N. L. R. B., at 246. We think they gave 
a sounder construction to §8(b)(1)(A) than the 
Board’s construction in the present case. 


Turning now to the question of whether or not the Re- 
spondents have engaged in activities contravention of 
Section 8(b)(7) of the Act, separately and apart from any 
other consideration, I find that the organizational and recog- 
nitional picketing as described herein was in violation and 
is in violation of the provision of Section 8(b)(7)(C) of 
the Act. 

I have no comment especially to make with respect to 
changing of the legend on the placard carried by the pick- 
ets. The facts in this case show all too clearly that the 
picketing was against Cartage and not against Riss. It 
seems to me that the testimony of Desmyter alone shows 
that the reason for the picketing implied a continued or- 
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ganizational and recognitional objective against Cartage, 
and not against Riss. I think, too, the record in this case 
shows that once having obtained recognition by Cartage, 
the Union undertook to impose its own conditions with re- 
spect to organization within the framework of the opera- 
tions of Cartage. It follows that it must be found, as I 
do, that the activities of the Respondents and each of them 
herein were in contravention of Section 8(b)(7) of the Act. 
Upon the whole record in this case and based upon the 
findings set forth above, it is found that the Respondents 
and each of them engaged in activities in contravention of 
the provisions of Section 8(b)(7)(C) of the Act. It seems 
clear enough in the light of prior decisions that this section 
of the Act and its subsection are to be read apart and in 
their entirety, and that the Congress intended to prevent 
an obvious situation for abuse of peaceful picketing. On 
the basis of all of the decisions heretofore rendered in con- 
nection with this comparably new part of the Act, I think, 
in whole part, it is intended to correct situations such 
as the one evidenced in this case. What other reason would 
impel the Union to picket Cartage at the Riss terminal 
except to induce the drivers of Cartage in the course of 
their employment ‘‘not to pick up, deliver or transport 
any goods or not to perform any services”’ except for 
organizational purposes?’’ Cartage had offered recogni- 
tion and accepted recognition, which the Union refused. 
The facts here show that the picketing by the Respond- 
ents was for organizational and recognitional purposes only, 
and was not confined to the ‘‘purpose of truthfully advis- 
ing the public (including consumers) that an employer does 
not employ members of, or have a contract with, a labor 
organization * * *.” Iso find. WN. L. R. B. v. Drivers, 
Chauffeurs, Helpers, Local 639, (Of Sh , 29 LRRM 
2975; Getreau v. Bartenders Union Local 58, 45 LRRM 
2496; McLeod v. Chefs Local 89, 45 LRRM 2784. Cf., Val- 
ley Knitting Mills, 126 NLRB No. 56. , 
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Upon the basis of the foregoing findings of fact, I make 
the following: 


Conclusions of Law. 


1. The Respondent, Local 705, International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Help- 
ers of America, is a labor organization within the meaning 
of Section 2(5) of the Act. Louis Peick and Joseph De- 
smyter, Respondents herein, are agents of Local 705 within 
the meaning of Section 8(b) of the Act. 

2. On and after September 21, 1959, the Respondents 
engaged in and are still engaging in picketing the prem- 
ises of Cartage Terminal and Management Corporation, 
the charging party herein, with the effect to induce em- 
ployees of other employers in the course of their employ- 
ment not to pick up, deliver or transport any goods or not 
to perform any services. 

3. That such picketing has been conducted and is being 
conducted without a petition under Section 9(¢)(1) of the 
Act being filed within thirty days after the commencement 
of the picketing by the Respondent Union. 

4. That by such picketing, the Respondents and each of 
them has engaged in and is engaging in unfair labor prac- 
tices in violation of Section 8(b)(7) of the Act; and that 
the aforesaid unfair labor practices are unfair labor prac- 
tices affecting commerce within the meaning of Section 2(6) 
and (7) of the Act. 


Recommendations. 


Upon the foregoing findings of fact and conclusions of 
law, the Trial Examiner recommends that Local 705, In- 
ternational Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America, its officers, representa- 
tives, agents, successors and assigns, shall: 

1. Cease and desist from engaging in picketing the 
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premises occupied by Cartage and Terminal Management 
Corporation, or any other employer, where the effect of 
such picketing is to induce any individual employed by any 
other person in the course of his employment, not to pick 
up, deliver or transport any goods or not to perform any 
services, unless said Union is currently certified as the 
representative of Cartage and Terminal Management Cor- 
poration. 

2. Take the following affirmative action which the Trial 
Examiner finds will effectuate the purposes of the Act: 

(a) Post at its business offices and meeting halls in and 
near Chicago, Illinois, copies of the notice attached hereto 
and marked Appendix A. Copies of said notice, to be 
furnished by the Regional Director for the Thirteenth Re- 
gion, shall, after having been duly signed by an authorized 
representative of the Respondents, be posted by it imme- 
diately upon receipt thereof and maintained for a period 
of sixty (60) consecutive days thereafter in conspicuous 
places, including all places wherein notices to members are 
customarily posted. Reasonable steps shall be taken by 
the Respondents to insure that such notices are not altered, 
defaced, or covered by any other material; 

(b) Notify the Regional Director for the Thirteenth 
Region, in writing within twenty (20) days from the date 
of the receipt of this Intermediate Report of what steps 
the Respondents has taken to comply herewith. 

It is further recommended that, unless within twenty (20) 
days from the date of this Intermediate Report said Re- 
spondents, and each of them, shall have notified said Re- 
gional Director in writing that they will comply with the 
foregoing recommendations, the National Labor Relations 
Board issue an order requiring said Respondents to take 
the action aforesaid. 


Dated at Washington, D. C., this 20th day of May 1960. 


Arthur E. Reyman, 
Trial Examiner. 
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APPENDIX A. 


Notice to All Members of Local 705, International 
Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America 


Pursuant to 
The Recommendations of a Trial Examiner 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
as amended, we hereby notify you that: 


We Will Not induce or encourage employees to engage 
in a strike or concerted refusal in the course of their 
employment to induce any individual employed by Cart- 
age and Terminal Management Corporation or any 
other person in the course of his employment not to 
pick up, deliver or transport any goods or perform 
any services where an object thereof is to force or 
require the aforenamed employer to cease doing 
business with Riss & Co., Inc., or any other employer. 


Local 705, International Brotherhood 
of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America 

(Labor Organization) 


(Representative) (Title) 


~ This notice must remain posted for 60 days from the date 
hereof, and must not be altered, defaced, or covered by any 
other material. 
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Hearing Room ‘‘B’’, 22nd Floor, 
Midland Building, 

176 West Adams Street, 
Chicago, Illinois, 

Tuesday, February 23, 1960. 


The above-entitled matter came on for hearing, pursu- 
ant to notice, at 10:00 o’clock a. m. 


Before: Arthur BE. Reyman, Trial Examiner. 


Appearances: 
Benjamin K. Blackburn, Esq., 176 West Adams 
Street, Chicago, Ilinois, appearing for General 
Counsel, National Labor Relations Board. 


Mervin Bachman, Esq. (Arvey, Hodes & Mantyn- 
band), One North LaSalle Street, Chicago, Illi- 
nois, appearing for Cartage and Terminal Man- 
agement Corporation, Charging Party. 

Sherman Carmell, Esq., 33 South LaSalle Street, 
Chicago, Illinois, appearing for Local 705, Inter- 
national Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, Louis 
Peick, its Secretary and Treasurer, and Joseph 
Desmyter, Business Agent, Respondent. 


s * * e 


8 Mr. Blackburn: Mr. Examiner, counsel have agreed 
to stipulate the record in Case No. 13-CC-216, which 
was heard by you on December 16, 17, 18 and 21, 1959, as 
the record in this case. This stipulation, of course, covers 
also the exhibits that were introduced at that hearing. 
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Mr. Bachman: The charging party so stipulates. 
Mr. Carmell: The respondents so stipulate. 


cd * * * * 


9 Mr. Blackburn: As a result of an off-the-record 
discussion, all of the parties have come to the agree- 
ment that the record in Case No. 13-CC-216, comprising 
473 pages of transcript, bound in four separate volumes, 
shall be marked General Counsel’s Exhibit No. 2, and the 
file of exhibits in Case No. 13-CC-216 shall be marked 
General Counsel’s Exhibit No. 3. There was a rejected 
exhibit file in Case No. 13-CC-216, but we are not introduc- 
ing that as a General Counsel’s Exhibit here, because we 
all agree it has no relevance to the issues in this case. 


° * * * * 


Proceedings of December 16, 1959. 


Hearing Room ‘‘B’’ 

Midland Building, 

176 West Adams Street, 
Chicago, Illinois, 

Wednesday, December 16, 1959. 


Pursuant to notice, the above-entitled matter came on for 
hearing at 10:00 o’clock, a. m. 


Before: Arthur E. Reyman, Esq., Trial Examiner. 


Appearances: 

George Squillacote, Esq., and Benjamin K. Black- 
burn, Esq., Counsel appearing for General Coun- 
sel, National Labor Relations Board, Thirteenth 
Regional Office, 176 West Adams Street, Chicago 
3, Illinois. 

Messrs. Arvey, Hodes and Mantynband by Mervin 
N. Bachman, Esq., One North LaSalle Street, 
Chicago, Illinois, appearing on behalf of Cartage 
and Terminal Management Corporation, The 
Charging Party. 

Sherman M. Carmell, Esq., 33 North LaSalle Street, 
Chicago 2, Illinois, appearing on behalf of Local 
705, International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of Amer- 
ica, and Louis Peick, its Secretary and Treasurer, 
The Respondents. 


* * 


48 Witness for General Counsel. 


18 JOSEPH C. BROMLEY, called as a witness by and 
on behalf of counsel for General Counsel, National 
Labor Relations Board, being first duly sworn, was 
examined and testified as follows: 


Direct Examination. 


Q. (By Mr. Blackburn.) Will you state your name for 
the record? A. Joseph C. Bromley. 

Q. What is your address? A. 2075 Newman Drive, 
Trenton, Michigan. 

Q. What is your business or occupation? A. I am the 
president of Cartage and Terminal Management Corpo- 
ration. 

Q. In what state is that incorporated? A. The State of 
Michigan. 

Q. In what business is Cartage and Terminal Manage- 
ment Corporation engaged? A. We are engaged in several 
businesses: (1) The local pickup and delivery of freight; 

truck rentals; and we also manage a Michigan lim- 
19 ited carrier hauling sand and gravel in Michigan. 

Q. Where are you engaged in these various busi- 
nesses? A. We are engaged in the local pickup and de- 
livery of freight in the State of New Jersey, State of 
Missouri, State of Colorado, State of Illinois, and State 
of Michigan. 

Q. And the other businesses that you have indicated 
the company is in? A. In the State of Michigan. 

Q. Let us limit our attention, then, to the local cartage 
business. That is, ‘‘cartage’? with a small ‘‘c’”’ as in 
“‘Charles,’’ as I understand it; is that correct? A. That 
is right. 

Q. In connection with your local cartage business, do 
you have a business relationship with Riss and Company? 
A. Yes, I do. 
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Q. Describe your business relationship with Riss and 
Company. 
J * * * * 
20 A. I provide local cartage pickup and delivery of 
freight for Riss and Company in six terminals in six 
various cities. 

Q. What are the six Cities? A. Detroit, Michigan; 
Carney, New Jersey; Chicago, Illinois; Denver, Colorado; 
Kansas City, Missouri; and St. Louis, Missouri. 

Q. Now when did this relationship with Riss and Com- 
pany begin? A. It began in January of 1958. 

Q. Did you begin operation in all of these cities simul- 
taneously, or did you begin in one? A. We began, first, in 
one—Detroit, Michigan. 

Q. Mr. Bromley, I’m going to hand you a piece of 
paper, which is marked ‘‘General Counsel’s Exhibit 3 for 
Identification.’’ It is one letter-size sheet of paper, bearing 
some typewritten words; and, apparently, it is a Thermo- 
fax of a letter. 

(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 3 for identification.) 

Q. (By Mr. Blackburn.) Can you tell us what that is? 

(Document tendered.) 

A. This is a copy of the agreement that I had with 

21 Riss and Company, covering the local pickup and de- 
livery of freight. 
e * * * . 

22 Trial Examiner: Is this agreement still in effect, 
Mr. Bromley? 

The Witness: Yes, it is. 

* * e * e 

27 Q. (By Mr. Blackburn.) Where is Cartage and 
Terminal Management Corporation located in the City 
of Chicago? A. 2380 South Halsted Street. 
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Q. Is there any other company engaged in business 
at that location? A. Yes, Riss and Company. 
Q. What is the name of that location? A. The name of 
the location? 
Q. Yes. A. We refer to it as ‘¢Riss Terminal.”’ 


* * * * * 


Q. (By Mr. Blackburn.) When did you begin to oper- 
ate in the City of Chicago? A. September 21, 1959. 

Q. Was there an agreement prior to that time with 
Riss and Company to begin operation in Chicago? A. Yes. 

Q. How did that agreement come about? A. The agree- 
ment came about by negotiation between myself and Mr. 
Riss, of Riss and Company. 

* * * * * 
29 Q. (By Mr. Blackburn.) Mr. Bromley, I hand you 
a piece of paper. which has been marked ‘‘General 
Counsel’s Exhibit 4 for Identification.” 

(Document tendered.) 

Q. It is a letter-size piece of paper, bearing the date, 
August 21, 1959, and various other typewritten material. 
Will you tell us what that piece of paper is? A. This is 
our agreement as to rates for pickup and delivery service 
in the Chicago area, dated August 21, 1959. 

Q. Does that paper bear your signature? A. Yes, it 
does. 

Q. Does it bear any other signature? A. The signature 
of Mr. R. R. Riss, Sr., for Riss and Company. 

* * a * « 
30 Q. (By Mr. Blackburn.) When did Cartage and 
Terminal Management Corporation begin operations 
in Chicago? A. September 21, 1959. 
Q. At that time, what was the nature of Cartage’s 
31 operations in Chicago? A. Do you mean by that what 
were we doing for Riss and Company? 
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Q. How are you going to operate; what were you going 
to do? A. Pick up and deliver freight for Riss and Com- 
pany in this area. 

Q. Can you expand on that a little bit more? Describe 
your operations, generally. A. As to our employees, and 
how they operate? 

Q. Yes. A. We hired employees that had their own 
tractors, and these employees worked on a tonnage basis, 
Picking up and delivering freight in the Chicago area for 
us. 

Q. lama shipper in the City of Chicago. I have 5,000 
pounds of machinery I want to have moved. How do I go 
about getting it moved by your company? A. You would 
call Riss and Company and ask for a pickup. They, in 
turn, would notify us there was a pickup to be made. 


* * * * * 


32 The Witness: We would then go out and pick up 
the shipment and bring it back into the Riss Terminal. 
From that point on, Riss would ship it over the road. 

Q. (By Mr. Blackburn.) What do you mean by the 
expression, ‘‘over the road’??? A. In other words, from 
one city to another city in a different state. 

Q. On the other hand, I ama customer in Chicago who 
is expecting 5,000 pounds of machinery shipped from 
Denver. How would that machinery get to me, assuming 
it came from Denver by Riss’ trucks? A. The freight 
would come into Riss’ terminal. We would take it and 
deliver it to the customer from Riss’ terminal. 

Q. And deliver it to me, Iassume? A. That is right. 

Q. In what equipment would the freight be carried when 
picked up and delivered by the Cartage Company? A. All 
the trailers are Riss trailers; the tractors are owned by 
the employees. 

Q. Does the Cartage and Terminal Management Cor- 
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portion occupy part of Riss’ terminal? A. We occupy 
an office in the Riss terminal. 


33 Q. Does Cartage and Terminal Management Cor- 
poration have a phone at the Riss terminal? A. No, 
we do not. 
Q. What phone do you use? A. Riss and Company’s 
phone. 
Q. Does Cartage Company pay rent for that part of 
the terminal which it uses? A. No, we do not pay rent. 


* * t ° a 


35 Q. Does the Cartage Company pay the Riss Com- 
pany anything else for the use it makes of the facilities 
at the Riss terminal? A. Other than money? 
Q. Other than money. A. When we originally set 
the rates— 
36 Mr. Carmell: I object. 


The Witness: I would say ‘‘Yes.”’ 
Q. (By Mr. Blackburn.) Explain what you mean by 
““Yes,”"? A. When we originally set the rates, it was 
based on the fact that we would not pay rent. 


* ° ° * * 


The Witness: The arrangement was that the rates would 
be lower if we paid no rent for the terminal. In other 
words, we use the office and terminal grounds; and the 
rates were set on that basis. Had we had to pay rent, 
the rates would have been much more than they were. 


Q. (By Mr. Blackburn.) Mr. Bromley, did you have 
occasion to visit the office of Local 705, International 
Brotherhood of Teamsters, in Chicago, early in Sep- 

37 tember? A. On September 4. 
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A. Mr. Tisch, our vice president and secretary, and 
Mr. Blazewick, Riss’ terminal manager, accompanied me. 
Q. Whom did you see when you first got there? A. 
We saw Joseph Desmyter, Business Representative of 
Local 7065. 
* a * e * 
38 Q. (By Mr. Blackburn.) Did you have a confer- 
ence with Mr. Desmyter at that time? A. No. On 
meeting him in the office, no. 

Q. What happened that day? A. I told Mr. Desmyter 
that I came up to sign a contract with Local 705, and he 
said that Mr. Peick was busy at that time, and we would 
go into the office as soon as he was free. 

Q. Then what happened? A. About a half hour later, 
we went into Mr. Peick’s office. 

Q. Who was present at Mr. Peick’s office at this time? 
A. Myself, Art Tisch, Mr. Blazewick, Mr. Peick, Mr. 
Desmyter, and there were two or three other individuals 
whom I did not know their names. 

Q. Were the other individuals introduced to you at 
39 that time? A. They were. They were introduced as 
people who were representatives of the Union. 

Mr. Carmell: I will object to that unless ke says who 
introduced them. It is so vague. 

Trial Examiner: Well, they were introduced. 

Q. (By Mr. Blackburn.) Who introduced them to you? 
A. Mr. Desmyter. 

Q. Who said what to whom on this oceasion? A. I 
told Mr. Peick, who is secretary-treasurer of Local 705, 
that I came up to sign a contract covering the present 
employees at Riss and Company. Mr. Peick immediately 
started talking about Riss and Company, what type of a 
deal that we were trying to pull on the employees at Riss 
and Company. He had some experience with Mr. Riss 
back some 15 years ago, and, based on that experience, 
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he did not trust Mr. Riss; and he thought this was just 
some kind of phony deal tc take over the employees down 
there, so they would lose their benefits. 

He said that, based on that, that he would not sign a 
contract with me; that it was a phony deal. 

There was other conversation on that same line. He 
said that a bond would have to be put up in the amount of 
$40,000, guaranteeing the contract; that Mr. Riss would 
have to give him a letter that anything I did would be 
backed by Riss and Company. 

Trial Examiner: How did you happen to get into 
40 that office in the first place? 
The Witness: How did I happen to go there? 

Tria] Examiner: Yes, who arranged this? 

The Witness: I called and made an appointment to see 
Mr. Peick, in order to diseuss a contract. T had a definite 
appointment with him. Eventually, Mr. Peick said, ‘All 
right, I will let you sign a contract, but I won’t accept it.’’ 

So he sent Joe Desmyter in the other room to pick up 
copies of the contract, brought it in, I signed the contract, 
handed him both copies, and he—he would not give me a 
copy of the contract. 

He said, ‘‘It will have to be accepted by the Board.’’ 
I don’t know what Board—I don’t know what he was talk- 
ing about, but he would not accept it there. 

Trial Examiner: Mr. Peick said this? 

The Witness: Mr. Peick said that. 

Mr. Carmell: What Mr. Peick said he would not accept 
is a conclusion. I ask that it be stricken. 

Trial Examiner: I will grant that. 

Q. (By Mr. Blackburn.) What did Mr. Peick do with 
the contract? A. T don’t know what he did with it. He 
had both copies. 

Trial Examiner: Your signature was on the copies? 

A. The Witness: My signature was on two copies. 
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Q. (By Mr. Blackburn.) Did Mr. Peick sign the 
41 contract in your presence? A. No, he did not. 
Q. Did Mr. Desmyter sign the contract in your 
presence? A. No, he did not. 
Q. Did anybody, other than you, sign the contract in 
your presence? A. No, they did not. 


44 Q. (By Mr. Blackburn.) What happened at the 

Riss terminal on September 21? A. Our first driver, 
Mr. Hansen, came to work around seven o’clock, and I 
directed him back to the dispatcher. 


7 * * *. * 


45 The Witness: (Continuing.) —who gave him a 
load to take out of the terminal. Mr. Hansen went 
out in the yard and proceeded to take his load out. 
About a half hour passed before the other people came 
to work, some of Riss’ former employees showed up at 


the terminal and started to mill around outside of the 
place. 

Q. Can you name any of the persons you refer to as 
former Riss’ employees? A. I do not know them per- 
sonally. 

Q. Go ahead. A. About a half hour later, Mr. Des- 
myter came into the terminal and he came over to me and 
started to tell me that we were not going to operate in Chi- 
cago; why did I send the driver out of the terminal. I had 
no contract with him, and I couldn’t operate in Chicago 
without a contract; and as far as he was concerned, I was 
never going to get a contract in Chicago, because they 
wanted Riss to do this service, and not me. 

From then on, there was people walking around in front 
of our driveway. 


46 Q. (By Mr. Blackburn.) Have you told the entire 
conversation with Mr. Desmyter? A. There was a 
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lot of things said that I can’t remember word for word, 
but the substance— 

Mr. Carmell: I object to the substance. 

The Witness: What he told me on September 21 was 
the fact that I would not be able to operate in Chicago 
without a contract; that he would not give me a contract; 
that he was on strike against Riss and Company because 
of the act I did and that he wanted Riss to continue as he 
had in the past and not with me. 

Q. After your conversation with Mr. Desmyter, 
47 what happened? A. There was a picket line around. 
Trial Examiner: Was that the same day? 

The Witness: The same day. There was a picket line 

around the terminal. 


51 Q. (By Mr. Blackburn.) When, if ever, did Cart- 

age begin operating? Actually delivering freight in 
and out of Riss terminal? A. We delivered one load on 
September 21. 

Q. Other than that one load on September 21, when next 
did Cartage first deliver freight in and out of the Riss ter- 
minal? A. I don’t know the exact date right now. I know 
we went back to work on October 5. Whether we delivered 
any freight or not on that day, I don’t know; I am not 
positive. 


56 Cross-Examination. 


Q. (By Mr. Carmell.) Mr. Bromley, turning your at- 
tention to September 4, 1959, the day when you went to 
Local 705, is that date fixed in your mind at the present 
time? A. Yes, sir. 

Q. Now, on that day was it your intention to sign a 
contract with Local 705, on behalf of Cartage and Terminal 
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Management Corporation? Is that correct? A. That is 
correct. 

Q. When you arrived there, you related certain dis- 
cussions to us. Now, on that day, September 4, 1959, when 
you went to sign a contract, did Cartage and Terminal 
Management Corporation have a bank account in the State 
of Illinois? A. No, we did not. 

Q. On that day, September 4, 1959, did Cartage and Ter- 
minal Management Corporation have an Iinois Commerce 
Commission permit to operate as a local carrier in the State 
of Illinois? A. No. 

Q. On that day, September 4, 1959, did Cartage and 
Terminal Management Corporation lease or own any real 
property in the State of Illinois? 

e . * * ° 
The Witness: No. 
° * * * * 
Q. Did you know on September 4, 1959, that the 
contract which you signed was the same contract, in 
form, that Riss and Company had with Local 705? A. No. 
Thadn’t seen both contracts, so I could not compare them. I 
had never seen the Riss contract. 

Q. Now, in your conversation with Mr. Peick, do you 
recall Mr. Peick asking you how you planned to operate 
in the City of Chicago? A. He could have. 

Q. Do you recall telling Mr. Peick that Cartage and 
Terminal Management Corporation was going to take over 
the present complement of personnel from Riss, with all 
of the attendant benefits? 


* * * * * 


59 The Witness: The substance of the conversation 

was the fact of how many men we were going to take 
over, how many men we were going to lay off—along that 
line. He was inquiring how we were going to do. 
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I told him at that time we were there to sign a contract 
to take over the Riss operation. 


64 Q. Now, in the Chicago terminal, isn’t it a fact that 
Cartage did not have a dispatcher of its own? A. That 
is right. 


° * ° * * 


66 Q. (By Mr. Carmell.) Now, Mr. Bromley, I show 

you Respondent’s Exhibit 1 for identification, which 
purports to be a document entitled ‘‘Cartage Agreement 
of Local 705, IB of T, effective date, January 1, 1958,”’ 
turning your attention to Page 14 thereof, where it states: 
“‘Sien for employer,”’ and ask you whether you recognize 
the signature there. (Document tendered.) A. Yes, it is 
my signature. 

Q. And that is signed ‘‘Joseph C. Bromley, president,”’ 
is that correct? A. Correct. 

Q. Above, is that your handwriting: ‘Cartage and 
Terminal Management Corporation, 17801 Dix, Post Office 
Box 3216, Melvindale, Michigan; 2380 South Halsted’? 
A. Right. 

Q. And this was signed on September 4, 1959; is that 
correct? A. That is correct. 

Q. Now, in the operation of the business of Cartage and 
Terminal Management Corporation, a customer wishing 
pickup would call Riss and Company for a pickup; is that 
correct? A. Yes. 

Q. There was, on September 21, 1959, no telephone list- 
ing for Cartage and Terminal Management Corporation; 

is that correct? A. Yes. 
67 Q. The customer’s request would be handled by 
Riss and Company employees; is that correct? A. 
Yes. 

Q. On September 21, 1959, this request would be trans- 

mitted to Riss and Company’s dispatcher; is that not cor- 
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rect? A. The dispatcher normally took the phone calls 
from the customers. 

Q. Allright. The Riss and Company dispatcher, in turn, 
would transmit the message to the driver; is that correct? 
A. Correct. 


Q. He would pick up the shipment; is that correct? 
A. Correct. 

Q. Bring it to Riss and Company’s dock? A. That is 
correct. 

Q. Riss and Company’s dock man would then put the 
freight on an over-the-road trailer; is that correct? A. 
That is right. 

Q. A Riss and Company employee would then drive the 

trailer wherever the destination was? A. Yes. 
68 Q. Now, Cartage and Terminal Management Cor- 
poration does local cartage delivery only for Riss and 
Company; is that correct? A. That is correct. 


* * * * ¢ 


69 Q. Lask you if it is not a fact that at the east corner 
of the Riss building, facing on Halsted Street, there is 
not a sign that says, ‘‘Riss and Company”? A. I believe 
there is. 
Q. To your knowledge, on September 21, 1959, and 
October 5, 1959, was there any sign indicating Cartage and 
Terminal Management Corporation? 


The Witness: On September 21, there was no sign 
posted. On October 5, there was a notice posted in several 
places in the terminal saying that Cartage and Terminal 

Management Corporation was covered by Workmen’s 
70 Compensation in the State of Illinois. It was not a 
sign. It was a notice of Workmen’s Compensation. 

Q. (By Mr. Carmell.) On the outside of the premises, 
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was there any sign? A. There was no sign. One of these 
notices was posted on the door. It was a notice, not a sign. 


Q. (By Mr. Carmell.) You have testified as regards 
certain activities that occurred at those premises on Sep- 
tember 21, 1959. A. Right. 

Q. You testified that those activities continued Septem- 
ber 21, 22, 23, and a part of September 24, a Thursday; is 
that correct? A. I am not positive about the 24th. There 
is some confusion in my mind about the 24th. I cannot re- 
member whether it ceased on the 23rd or 24th—either one 
of those dates. 

Q. On the 23rd or the 24th, as the case may be, Mr. 

Riss appeared at the terminals; is that correct? A. 
71 Correct. 


Q. All right. Cartage and Terminal Management Cor- 
poration did not attempt to operate from September 
72 24 to October 5; isn’t that correct? A. Correct. 
Q. As far as you know, the picketing, as you have 
termed it, stopped on the 23rd or 24th; isn’t that correct? 
A. Right. 


Q. (By Mr. Carmell.) Mr. Bromley, I show you now 
Respondent’s Exhibit 2 for identification, a document which 
bears the title ‘‘Cartage Agreement.’’ 

(Document tendered.) 

Q. I ask you whether you have ever seen a document 
like that before. A. Yes, I have. 

Q. Can you tell me whether that document or a 

73 document like it was signed by the drivers who were to 

come to work for Cartage on September 21, 1959? A. 
Yes. 

Q. Do you know, of your own knowledge, whether all 
the drivers who were to come to work on September 21, 
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1959, signed Respondent’s Exhibit 2 for identification? A. 
To the best of my knowledge. 
Q. Would the same answer hold true for October 5, 
19592 A. To the best of my knowledge. 
s a a * © 
Q. (By Mr. Carmell.) Mr. Bromley, I show you 
Respondent’s Exhibit 3 for identification, which pur- 
ports to be a Western Union Telegram, bearing the date 
“61959, October 13, P.M. 4:15,” and ask you whether you 
have seen that before. 
(Document tendered.) 
A. I have never seen the telegram before, no. But I 
sent the telegram. 
Q. You sent that telegram? A. Yes. 
Q. And you sent it on the date it bears, October 13, 
1959? A. If that is the correct date. It must be. It is 
Western Union’s date, it looks like, yes. 


7 


87 ARTHUR R. TISCH, a witness called by and on be- 
half of counsel for General Counsel, National Labor 
Relations Board, being first duly sworn, was ex- 
amined and testified as follows: 


Direct Examination. 


% * * * * 


Q. And your occupation? A. I am vice president and 
secretary of Cartage and Terminal Management Corpo- 
ration. 

* * * * * 


. Mr. Tisch, did you attend a meeting at the office of 
Local 705 in Chicago on September 4, 1959? A. Yes, I 
did. 

Q. Who else was present at that time? A. Mr. Brom- 
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ley, the president of our corporation; Mr. Blazewick, 
terminal manager of Riss; Mr. Desmyter, the business 
agent of Local 705; and Louis Peick, secretary and treas- 
urer of Local 705. 


> * * * ° 


8s Q. On this occasion, Mr. Tisch, who said what to 

whom? A. Mr. Bromley said to Mr. Peick that he 
came to Chicago to sign a contract with Local 705, to take 
over the local cartage work, picking up and delivering 
freight formerly performed by Riss. 


* * * * . 


91 Q. (By Mr. Blackburn.) You were in Chicago on 
September 14, 19592 A. September 14, yes. 

Q. Did you meet with Riss’ drivers on that day? A. 
Yes, I did. 

Q. Where did this meeting take place? A. It took 
place back in the drivers’ room at the rear—no, it is the 
front part of the terminal next to the dispatcher’s office ; 
and I introduced myself and told them who I was and 
that we had signed a contract with Riss and Company to 
take over local pickup and delivery service and freight, and 
I was there to discuss it with them as to taking over the 
operation and see if they would want to come to work for 
us. 

Q. Let me interrupt you for a moment. Who was pres- 
ent at this meeting? A. Well, the Riss drivers. 


92 Q. Who said what, at this meeting? A. I told 
them we were taking over the operation September 21, 
and asked if they would like to come to work for us. And 
there was a lot of discussion about who would pay the in- 
surance. 
I said the insurance would be taken care of by Riss, as 
long as you are hauling Riss trailers, and I said, ‘‘We will 
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guarantee the 40-hours’ pay.’’ And they wanted to know 
who would pay the overtime. I said, ‘‘There is no provi- 
sion for overtime, but we only expect you to work 8 hours 
a day; and, on occasions, we realize there is some over- 
time. At the end of the week, you usually are compen- 
sated for it on your Cartage check, on your tonnage.”’ 

Q. Was anything else said at this meeting? A. There 
were several questions asked. I can’t remember what, but 
they said they wouldn’t be interested unless they had the 
approval or talked to their business agent of Local 705 
and see what they had to say about it. 


* * * * * 


94 Mr. Blackburn: I am going on to another area. 
Q. (By Mr. Blackburn.) Did you hire drivers to 
work for Cartage in Chicago? A. Yes, I did. 

Q. How did you obtain the drivers? A. On the 16th 
I placed an ad in the Chicago Tribune, in the Chicago 
News, and another paper—well, the three main papers we 
placed ads in for drivers. 

Q. Did you get any results from that? A. Yes, I did. 

Q. What happened? A. On the 17th I received several 
phone calls and I interviewed these men over the phone 
and some in person at the Riss terminal. 

Q. Can you tell us the names of men you inter- 
95 viewed? A. I interviewed Mr. Hansen and Mr. Pos- 
ton and Mr. Rollins, Mr. Waats, and several other men 

I cannot remember. I have the list—several of them. 

Q. Did you arrange for any of the men to go to work 
for Cartage? A. Yes, I did. 

Q. Which ones? A. Mr. Poston, Mr. Rollins, Mr. Han- 
sen, and Mr. Waats—there were five of them. I cannot 
think who the fifth one was. 

Q. The men that you made the arrangements with— 
when were they to begin working for Cartage? A. Mon- 
day morning, September 21. 
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Q. Were these men members of Local 705? A. A couple 
of them, I think, had withdrawal cards, I believe. The 
rest of them were not. 

Q. (By Mr. Blackburn.) Did you have occasion to visit 
the office of Local 705 in Chicago around the time that we 
are talking about now? A. Yes. 


e * * ° * 


96 (By Mr. Blackburn.) When did you go to Local 
705? 

The Witness: I went there the afternoon of the 16th— 
no, I am sorry, the morning of the 17th with Mr. Delaney. 

Q. (By Mr. Blackburn.) Who is Mr. Delaney? A. He 
is an attorney for Cartage. 

Q. Whom did you see at Local 7052 A. Saw Mr. 
Peick, secretary-treasurer of Local 705. 

Trial Examiner: When you say “about this time,’’ can 
you come a little closer? 

The Witness: We had an appointment with him at 8:30 
in the morning, I believe it was on the 17th. 

Tria] Examiner: September 17th? 

The Witness: Yes. 

Q. (By Mr. Blackburn.) On the occasion of this visit 
to Local 705, what happened? A. Mr. Delaney asked Mr. 
Peick what happened to the contract that Mr. Bromley had 
signed on the 4th of September, and Peick said that there 
was no contract with Cartage and we wouldn’t get a con- 
tract; that he wasn’t going to give us a contract. That he 
was waiting for a $40,000-bond from Riss and Company. 


* ° e ° e 
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118 Thursday, December 17, 1959. 


Pursuant to adjournment, the above-entitled matter came 
on for further hearing at 9:30 o’clock, a. m. 


° * * 2 * 


163 Cross-Examination. 


Q. (By Mr. Carmell.) Let us start chronologically 
with September 4, 1959, the day you went to the union 
with Mr. Blazewick and Mr. Bromley. Is that cor- 
164 rect? A. That is correct. 
* * * * * 

Q. (By Mr. Carmell.) At that time, Mr. Bromley and 
Mr. Peick had a conversation; is that correct? A. I did 
not do any talking, no. 

Q. Mr. Peick and Mr. Bromley had a conversation; is 
that correct? A. Yes, they did. 

Q. Mr. Bromley told Mr. Peick that he was there to 
sign a contract for a new operation; is that correct? A. 
That is correct. 

Q. And Mr. Peick then asked Mr. Bromley, ‘‘How many 
men—how many Riss drivers Cartage claimed to lay off”’, 
did he not? A. Yes, he did. 

Q. Mr. Bromley stated, ‘©We do not intend to lay off 
any people;’’ isn’t that correct? A. That is correct. 

Q. Mr. Bromley stated, ‘¢We will take over the present 
complement of personnel and all the attendant benefits,”’ 
isn’t that correct? 

* * * ° s 
166 <A. I believe he did, yes. 


169 Q. The next time that you saw a representative of 
the union was when you saw Mr. Desmyter on Septem- 
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ber 16th in the Riss & Company terminal; isn’t that cor- 
rect? A. That is correct. 

Q. All the drivers were present; isn’t that correct? A. 
That is correct. 

* * ° * * 

Q. (By Mr. Carmell.) Didn’t he ask you, ‘‘What is 
this all about?’’ A. Yes, he did. 

Q. And, didn’t you say, ‘‘Well, it is just like we told 
you. We are taking over the Riss operation, starting Sep- 
tember 21.’’ Isn’t that correct? A. Right. 

Q. And, you went on to say, ‘‘We will guarantee the 
men their forty-hours pay; according to the contract, the 
health and welfare costs will be paid for??? A. That is 
correct. 

Q. And, you said that? A. Yes, I did. 
170 Q. Then, Mr. Desmyter asked you what the method 
of payment would be; isn’t that correct? 

A. That is correct. 

Q. And you said it would be on a tonnage basis; isn’t 
that correct? A. That is correct. 

Q. Then, Desmyter said to you, ‘““We can’t go along 
with that??? Isn’t that correct? A. That is correct. 

Q. And, he said, ‘‘I hope you will listen carefully, if 
you want to buy the trucks and if you want to pay the 
men by the hour, you can take it over.’’ Didn’t he say 
that? A. Yes, he did. 

Q. Then, he went on to say, ‘But I will tell you right 
now, that you are just not going to operate that way here 
in Chicago.”’ Isn’t that correct? A. That is correct. 

* s ® ° * 
174 Q. (By Mr. Carmell.) Will you hold on to that, 
Respondent’s Exhibit 1 for identification. 

Now, would you turn your attention to page 7 of Re- 
spondent’s Exhibit 1 for identification, Article 28, entitled 
“¢Owner-Drivers’’. 
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A. Yes. 

Q. Now, isn’t it a fact that Mr. Desmyter, on one of 
these occasions, showed you that particular provision of 
the contract? A. Yes, he did. 

Q. Can you tell me the first time that he showed you 
that particular provision of the contract? A. It was that 

date. 
175. Q. The 15th of September? A. Yes. 
Q. That is when the drivers were present with you 
in the back of the Riss Terminal? A. Yes. 

Q. At approximately what time was this? A. It was 

in the afternoon. 


* me ” * * 

Q. (By Mr. Carmell.) Now, Mr. Desmyter showed you 
the provisions of this Article 28, entitled ‘‘Owner-Drivers”’ 
at or during the time that he made the statements that you 
referred to; isn’t that correct? A. What statement is that? 

Q. That ‘‘we never operate’’—‘‘they never operate 
that way in Chicago,’’ and the statement that, ‘‘If Cart- 
age wants to buy the trucks and wants to pay the men by 
the hour, they can take it over.” 

* * 2 e * 
176 «6A. «Yes. 

Q. At that time, or subsequent, on that day, he 
showed you Article 28 of the contract; isn’t that correct? 
A. Yes. 

Q. So on that day, isn’t it a fact, that you had knowl- 
edge of Article 28 of the contract, of the terms of Article 
28 of the contract? A. Oh, yes. 

* * * * * 

Q. Now, on October 1, 1959, isn’t it a fact that you 
told Mr. Desmyter the following: ‘‘The drivers would be 
taken care of according to the union contract’’? A. That 
is correct. 
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233 Friday, December 18, 1959. 


Pursuant to adjournment, the above-entitled matter came 
on for further hearing, at 9 o’clock, a.m. 


o * > * 


236 RICHARD R. RISS, a witness called by and on behalf 
of the General Counsel, National Labor Relations 
Board, being first duly sworn, was examined and 
testified as follows: 


Direct Examination. 
* > ° ° ® 


Q. What is your occupation, Mr. Riss? A. I am presi- 
dent of Riss & Company, Inc. 

Q. What is the business of Riss & Company, Inc.? In 
what business is that company engaged? A. We are com- 
mon carriers of motor freight. 


* * * * * 


237 Q. Does Riss & Company have business dealings 
with Cartage and Terminal Management Corporation? 
A. We do. 

Q. Are you familiar with the organization of Cartage 
and Terminal Management Corporation? A. Yes, I am. 

Q. Are any of the officers and directors of Riss & Com- 
pany officers and directors of Cartage and Terminal Man- 
agement Corporation? A. No. 

Q. Are any of the officers or directors of Cartage and 
Terminal Management Corporation officers and directors 
of Riss & Company? A. No. 

Q. Where is Riss and Company’s home office located? 
A. Kansas City, Missouri. 

Q. Does Riss and Company operate in more than one 
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state of the Union? A. We operate in 22 states and the 
District of Columbia. 

Q. Describe Riss and Company’s operation generally? 
A. Well, Riss & Company are known as common carriers. 
We operate between different cities in the 22 states in 
which we have rights to operate under the Interstate Com- 
merce Commission, and we handle freight generally in that 

territory. 
238 Q. Do you operate in the State of New York? A. 
Yes, we do. 
Q. Do you operate in the state of Illinois.? A. Yes. 


* * ° * * 


239 Q. How is the local cartage work handled in Chi- 
cago? A. In Chicago, we have a contract with Cartage 
and Terminal Management to pick up and deliver our 
freight. In other cities, we have other contracts. 
Q. Do you have similar contracts with Cartage and 


Terminal Management Corporation in other cities? A. 
Yes, we do. 

Q. Would you name those cities? A Detroit, Carney, 
New Jersey; St. Louis, Missouri; Kansas City, Missouri; 
Denver, Colorado and in Chicago. 

Q. Are there other cities in which Riss & Company has 
contracts for this work, with companies other than Cartage 
and Terminal Management Corporation? A. Yes, many. 

Q. Would you name some, please? 


* * * * * 


240 The Witness: Well, Baltimore. We have it in many 

cities through Kansas, like Wichita, Salina, Kansas, 
Hutchinson, Kansas, and we have it in several places in 
Oklahoma—Tulsa, Oklahoma, for instance. Each one is 
under a different basis. 


Witness for General Counsel. 


Q. (By Mr. Blackburn) Describe your operation at 
the Riss Terminal prior to September 1, 1959. A. Well, 
in the first place, we started out with a terminal manager. 
He is in complete charge of all employees in the city. He 
is over the salesmen. He is over the office personnel. He 
is over the dock personnel, the garages, over the pickup 
and delivery employees. 

As I say, the salesman goes out and calls on the customer. 
When the customer calls in, some clerk or dispatcher re- 
ceives the call from the customer and transmits that to the 
pickup and delivery man and the freight is picked up and 
brought to our dock and it is placed on the over-the-road 
trailers and pulled out of town. 

Q. You are describing the operations prior to 
242 September 1, 1959? A. Yes. 

Q. At that time, whose employees were the local 
drivers? 


* * - ” 


The Witness: They were Riss’s. 

* * . * + 

Q. (By Mr. Blackburn.) What are the duties of the 
dispatcher? A. Well, they are called dispatcher just by 
name. In an office such as ours here, the dispatcher first 
receives the calls from the customer. He then relays 
those to the pickup and delivery boys and then calls the 
road drivers down, figures out the manifest for them, 
gives them advances, sends them out of town to New York 
or tell them to pull this trailer to Kansas City or where- 
ever the trailer is going. He has many duties. 

Q. What is the present method of operation at the Riss 
and Company terminal? A. It is exactly the same other 
than we have a contract with Cartage and Terminal Man- 
agement people to do that one portion of our work, which 
is the pickup and delivery of freight from our dock to the 
customers, and from our customers to the dock. 
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Q. What are the duties of the Riss & Company dis- 

243 patcher in the present setup? A. The same exactly 

as they were before. He still dispatches the road 

trucks. He still does many things in the office; and among 

those, he relays the pickups and deliveries to the Cartage 
and Terminal Management Cooperation employees. 


Trial Examiner: Is there any question about continuous 
picketing? 

Mr. Carmell: I do not think there is any question about 
it. There is no question pickets are there. 


* * * w * 


Trial Examiner: The essential question, I think, is 
whether or not Mr. Carmell, you will agree that pickets— 
whoever they may be—are on a picket line for Local 
262 705. Isn’t that what you mean? 
Mr. Squillacote: Yes. 

Mr. Carmell: I can agree to that, except determination 
of picket line. We will prolong the hearing. We only have 
two pickets out there. Those two pickets are around the 
clock, 24 hours. 

The Witness: Six. 

Mr. Carmell: Two. 

Trial Examiner: I do not think it makes much difference 
—2 or 20. 

Mr. Carmell: It seems to make a differecne. 

Mr. Squillacote: We do not agree there are only two, 
but we will accept that there are at least two. 

Trial Examiner: The essential point I think you are 
agreed upon, now, between yourselves is that the pickets 
—however many there were—were Local 705 pickets. 

Mr. Carmell: That is right. 


Witness for General Counsel. 


Cross-Examination. 


270 ‘Trial Examiner: Now, the trucks were stopped— 
The Witness: That is right, on the 23d. 

Trial Examiner: On the 23d; is that right? 

The Witness: Yes, sir, the day before the 23d was the 
92d, which was a Tuesday, when I had a private confer- 
ence with Mr. Desmyter. 

Q. (By Mr. Carmell.) The 24th is the day the men 
went back to work, Thursday? A. No, they went back 
the afternoon of the 23d, and they worked the 23d, 24th, 
and 25th, I believe. 


* *. e ° e 
271 Q. On September 21, 1959, Riss provided the ter- 
minal manager; is that not correct? A. Yes, sir. 


283 Q. (By Mr. Carmell.) Mr. Riss, I show you Re- 


spondent’s Exhibit No. 9 for identification, which pur- 
ports to be a photostat of a thermofax of a letter, bearing 
the heading ‘‘Riss’’ dated October 1, 1959, and ask you 
whether you have ever seen a copy of that before? A. I 
wrote this letter. 
Q. Did you write it on or about the date it bears? A. 
Yes, sir. 


s e ° * * 


997. Mr. Blackburn: That is General Counsel’s case, Mr. 
Trial Examiner. 
Mr. Carmell: General Counsel rests? 
Mr. Blackburn: Yes. 
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307 JOSEPH DESMYTER a witness called by and on be- 
half of the Charging Party, being first duly sworn, 
was examined and testified as follows: 


Direct Examination. 


* . * * * 


Q. What is your occupation? A. Business agent for 
Local 705, International Brotherhood of Teamsters. 


. * * * ”- 


308 Q. Bringing your attention, for the time being, to 

September 14, 1959, do you recall attending a confer- 
ence at Local 705’s offices, in relation to the matter under 
litigation here today? 


° . e * % 


309 A. Well, Louie Peick called me in and told me there 
were some people come in that wanted to go into the 

cartage business and do all the cartage work for Riss and 

Company— to come on in, and I went into his office. 

Q. At that time, Mr. Tisch, Mr. Bromley, Mr. Blaze- 
wick, Mr. Peick, and yourself were present? A. They 
were already in there, yes. 

Q. What happened at that point? A. Well, he said 
he wanted to—he was going to do the Cartage work for 
Riss. 

Trial Examiner: Was it Mr. Bromley that was talk- 

ing? 
310 The Witness: I believe it was Bromley, yes—that 

he was going to do the cartage work for Riss, and he 
was going to take over all of Riss’ trucks. He was going to 
take over all the drivers. He was going to use all them 
drivers. He was going to pay the Union scale and holiday 
paid vacations, and everything that the contract called for, 
which was fine. 
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It was all right with us, so then he asked to sign a con- 
tract, and Mr. Peick called the girl in on the phone and told 
her to bring in a couple of contracts, and he signed two 
contracts. 

Q. What did you say, if anything? A. Well, I told 
him that we went through this experience before, about 
fifteen years ago, and it was—we had some trouble with 
Riss at that time. I think there was a stoppage of work 
there, due to rubber checks, and stuff like that. I think six 
days they were in trouble with the dock men and our men. 
They were not paying the pay to the men and then, all at 
once, this fellow took a powder—one of the same kind of 
setups. At that time we had—I had explained what hap- 
pened at that time, that Riss had to come in and he had to 
make up all of these checks, the rubber checks that were 
bouncing for a couple weeks back. Some did not get taken 
care of—just the ones around there at the time did. I 
don’t know what happened to the other fellows he had. 

Of course, that wasn’t my jurisdiction. I told him 

311 we had to be careful. I asked where they were from. 

They said they have an office in Detroit. I asked, ‘“‘Do 
you have an office here?”’, and they said ‘‘No.’’ 

‘¢Well, what do you have?’’ 

He said that everything is going to be handled the same 
as now. Riss’ girls will send in the health and welfare. 
Everything would be handled the same, with the dispatcher, 
and so forth. When he told me that, he said everything 
inside would be handled by Riss out there, even the dis- 
patcher there, then Louie said—Mr. Peick, rather, said, 
“‘We should have a letter from Riss stating that he will 
back you up. It is O.K. for you to do this, but we should 
have a letter that he will guarantee a couple of weeks’ pay 
to the men, in case you went back to Detroit and we wouldn’t 
know where to look for you.”’ 

Well, I wished him luck. 
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Q. Go ahead. Everything was very, very amicable? 
There was no argument? A. I didn’t have no argument. 

Q. You fellows welcomed the Cartage and Terminal 
people into Chicago? A. As long as they lived up to our 
schedule in the contract, that is all we told them to do. 

Q. You gave a contract to Mr. Bromley? A. I don’t 
know. I went out. I shook hands with Blazewick. I was 

talking to Blazewick about something else that hap- 
312 pened over there. There was other words spoken about 

Riss where he got into the same mess before, and he 
tried to force the drivers to take trucks and tried to foree 
them to buy trucks. 

Q. You were opposed to that, weren’t you? A. Yes, 
sure, because we went through the same experience. 

Q. This time, everything was nice because you were as- 
sured everything would be handled the way Riss would 
handle it; is that right? A. He told me how he was going 
to handle it. 

Q. In order to do the best you could for your people, 
you asked Riss for a $40,000-bond? A. No, no bond. 
Why would we want a bond from him? 

Q. Did you ask Bromley to get Riss to supply a bond? 
A. No. 

Q. Did you hear anything mentioned about a $40,000- 
bond? A. No, sir. We had no reason to. 

Q. You did not hear anybody say that? A. No, sir. 
If you are talking about the two weeks, we told him we 
wanted Riss to guarantee the men that he would cover 
them a couple of weeks if anything went sour, but there 
was no talk about a $40,000-bond. 

Q. How long did the conference take place, do you 
know? A. I do not think it lasted more than maybe 20 
minutes, maybe a half hour—maybe not that long, maybe 
15. 

Q. Did you see Mr. Bromley sign the agreement? 
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313 A. Yes, both of them—laid them both right in front 
of him. As long as he lived up to the contract, he 
got the contract. 
Q. Bromley signed the contract at that time? A. Yes, 
he did. 
Q. He signed it then? A. Bromley signed it. 


331 Q. The fact is, you are still picketing out there? 
A. There was picketing out there. 
Q. You are still picketing now? A. Yes. 
Q. And you have been all the way through. A. Yes, 
332 that is right. 
Q. Since September 21? A. No, sir. 
Q. You started to picket on September 21, did you not? 
A. For four days. 
Q. Then you stopped for a while? And then you went 
back? A. October 5th. 
Q. And you picketed from that date on? <A. That is 


a different thing, now. You are bringing it out clear, but 
there was no picketing during the time these fellows went 
back to work. 

Q. But you are picketing now, and you have been since 
October 5? A. Yes, sir. 


* * o * al 


334 (By Mr. Squillacote.) What group of employees 
were you talking for? A. 705 truck drivers. 
Q. What 705 truck drivers? A. 705 Teamsters, truck 
drivers for Riss. 
* * ° * ° 
335 Q. On October 5, were they truck drivers for Riss? 
A. No, that is when the thing stopped for Riss and 
he turned it over to Cartage and Terminal. Cartage and 
Terminal was supposed to take the men over, like they 
said when they wanted the contract. 
e ° ° * * 


Testimony of Joseph Desmyter. 


Cross-Examination. 


Q. (By Mr. Carmell.) Mr. Desmyter, on September 
21, 1959, who was the picketing directed against? A. Riss 
and Company. 


es . * * * 


336 (By Mr. Carmell.) On October 5, 1959, who was 
the picketing directed against? A. Cartage and Ter- 
minal Management Company. 
Q. Has that picketing, directed at Cartage and Terminal 
Management Corporation continued from October 5 to 
this date? A. Yes. 


* * * * ° 


337. Trial Examiner: ‘‘What was the purpose of picket- 
ing against Cartage on October 5’”? What did you hope 
to accomplish? 
The Witness: They refused to live up to the contract. 


* * * * * 


342 Q. (By Mr. Squillacote.) Were you picketing 
against Cartage Terminal, because you claim your 

Union represented the employees of Cartage and Terminal 
Management Corporation? A. Yes. 

Q. Yousoclaim now? A. Yes, because he has a signed 
contract. 

Q. And that is the purpose of your picketing? A. Yes, 
he claimed he would put all our men to work, which he did 
not do. 


s * e e * 
Mr. Carmell: Does the Charging Party rest? 
Mr. Bachman: Yes. 


* * * ° * 


349 Mr. Carmell: I am offering in evidence Respond- 
ent’s Exhibit 11, which is a document bearing the 
signature of Lester D. Kiick, Assistant Secretary Illinois 
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Commerce Commission, Motor Carrier of Property Divi- 
sion. 
* + ° * * 
350 Trial Examiner: I think I am required to take it, 
Mr. Blackburn. I will take it over your objection. 
Mr. Carmell: Respondent’s Exhibit 12 for identifica- 
tion is now offered in evidence, bearing the title of State 
of Illinois, Office of the Secretary of State. 
(The document, heretofore marked Respondent’s Ex- 
hibit No. 11 for identification, was received in evidence.) 
Mr. Blackburn: The General Counsel lodges the same 
objection for the same reason. 
Mr. Carmell: It is introduced for the same purpose as 
the preceding exhibit. 
Trial Examiner: Yes, I will take it over the objection 
of Counsel for General Counsel. 


369 Monday, December 21, 1959 


The above-entitled matter came on for further hearing, 
pursuant to adjournment, at 12 o’clock noon. 


373 LOUIS PEICK, a witness called by and on behalf of 
the Respondent, being first duly sworn, was ex- 
amined and testified as follows: 


Direct Examination. 


Q. Mr. Peick, what is your present position or occu- 
pation? A. Secretary-treasurer of Truck Drivers Union, 
Local 705, I. B. of T. 
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Q. Now, Mr. Peick, turning your attention to Friday, 
September 4, 1959, did you have occasion to be present at 
a conversation with Mr. Bromley, Mr. Tisch, Mr. Blaze- 
wick at the union offices? A. I did. 

Q. Where are the union offices? A. 220 South Ashland 
Avenue, Chicago. 

Q. Will you tell the Trial Examiner, please, what oc- 
curred at that conversation? A. Well, Mr. Tisch and 
Mr. Bromley and the other gentleman I believe was the 
terminal manager for Riss—came into our office and he 
told us that they were going to take over the hauling— 
do the hauling for Riss & Co. So they said they wanted to 

sign a contract. 
374 So I said to them that was all right, but this was 
the first we had known about it, and we asked if they 
were going to take over the trucks or how they were go- 
ing to do this, whether it was a trucking company. 

They said then at the time that they hadn’t made up 
their mind whether they were going to lease the equip- 
ment from Riss and Company or lease it from some other 
company, truck rental company. 

‘We gave them the contracts—I forget which one of the 
gentlemen signed them at the desk, and then I asked them 
if they would give us a letter. I wanted a letter from 
Riss and Company stating Riss & Co. would guarantee 
two week’s back pay on the men and also guarantee he 
would give us the health and welfare for two weeks’ pe- 
riod, and also guarantee the vacation pay in case the com- 
pany was let out by Riss & Company. 

Mr. Bachman: I object to that and move to strike it. 

Q. (By Mr. Carmell.) Did you tell Mr. Bromley what 
you are stating now? A. Did I tell him, yes. 

Q. Go ahead. A. He said he did not know what Riss 
would do about it, but they would go back and talk to Riss. 
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I said, ‘‘You leave the contracts here. This is an 
unusual thing, where you come in without owning anything. 
We wanted to check to see if you are what you say 
375 you are. They said they were from Detroit. We 
said we want to check to make sure where they were 
from because we wanted to know who was going to take the 
trucks over. I said in the meantime, I wanted to take it 
up with the Board. That was the sum and substance of 
the conversation, except that I did explain that at one 
time we had trouble with Riss & Co. This went back 15 
years ago. Riss tried to do the same thing and when he 
tried to do that 15 years ago, I forgot the exact amount 
of money he owed the men that did the work for him on 
the other kind of deal. That is why we asked him for the 
letter. 


Q. (By Mr. Carmell.) What if anything did you say 
376 about Riss & Co. or Mr. Riss personally. A. About 
Riss? 

Q. Yes, or Mr. Riss personally? A. I told them people 
we had had so much trouble with. Do you want that? I 
said Riss was a no-good cheating son of a bitch, and I did 
not like him following the tactics he had used. We had to 
tie him up several times the past few years, and I apolo- 
gized to the gentlemen, explaining it wasn’t nothing per- 
sonal with them and as far as Riss was concerned, he had 
been no good. He had cheated and cheated, and we had 
to tie him up, as I said, six different times. He would 
bring in brokers from out of town and they would bring 
the loads in here and our men were laid off. 

Q. At the conversation on that day, what, if anything 
happened concerning that matter? A. Well, about a week 
or so later, of course, I took it up with the Board. I ex- 
plained to the Board what happened and I told them we 
had the contract and I asked the gentlemen that were there 
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from Cartage Terminal to get a letter from Riss & Co. 
stating he would guarantee two weeks’ wages and health 
and welfare and pension money. Then we had another 
meeting. 

Q. As the result of a discussion with the executive 
board, what did you do, if anything? A. I signed the 
contracts. 

Q. Ishow you Respondent’s Exhibit 1 for identification, 

turning your attention to page 14, thereof, where it 
377 says ‘‘Signed for the Union,”? and ask you whether 

you recognize those signatures? A. Yes, the presi- 
dent’s and my own. 


e * * ° ° 


380 Q. (By Mr. Carmell.) Mr. Peick, turning your 
attention to on or about September 17, 1959, did you 

have occasion to have a conversation with Mr. Tisch on 
that day? A. I believe I did, yes. 

Q. Where did this conversation take place? A. In our 
office. 

Q. Who else was present besides you and Mr. Tisch? 
A. I believe there was an attorney by the name of De- 
laney and Joseph Desmyter. 


* * * * * 


Q. (By Mr. Carmell.) Will you tell us who said what 
to whom on that day? A. Mr. Delaney came in and he, 
of course, wanted to know about the contract, and I said 
I signed them and asked for that letter. 

Trial Examiner: Who is Delaney representing? 

Mr. Carmell: As I understand, Delaney represented the 
Cartage Company at that time. 

Trial Examiner: All right. 

The Witness: I asked if he had brought that letter in 

and he said, ‘‘No.’? And I said to him, ‘“Mr. Delaney, 
381 after all, we had taken this up and the Board okayed 
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it, but I told the Board I thought I was going to get 
a letter from Riss and Co. just as we had from United 
States Steel. United States Steel turned over— 


Q. Go ahead. Tell us what you said. A. I said ‘‘we 
have a company the same as yours, called the Industrial 
Man Power Corporation of Pittsburgh, and U.S. Steel gave 
us a letter fo the effect that they would guarantee two 
weeks’ back pay and health and welfare in case the fellow 
went out and folded up. 

I said, I don’t know why he couldn’t give us that. He 
said, ‘‘Well, he don’t seem to want to write the letter.”’ 

I said, ‘‘What are you going to do here?”’ 

He said, ‘‘I will tell you why I am here today. The 
letter—I don’t think I can get it, but— 

Trial Examiner: Who is telling this—Delaney? 
382 The Witness: Delaney. Tisch didn’t have too much 
to say. 

He said, ‘As far as I am concerned, the company wanted 
to go on a commission basis. 

I said, ‘‘A commission basis? What do you mean by 
commission basis.’’ 

He said, ‘‘We will only pay them so much a hundred for 
whatever they deliver.”’ 

I said, ‘‘You couldn’t try anything like that. The only 
thing, you have a contract to sign and you can’t live up to 
that. The last time, you said you were going to hire the 
men and put them on the payrell. You definitely told us 
you were going to live up to the contract, 40 hour week, 
time and a half Saturdays, and double time Sundays.”’ 

“Now, if I understand you right, you are saying that 
you only want to pay them for what they haul in a day.’’ 

He said, ‘‘That is right. In other words, if we have a 
seven hours work for a man a day, it will be seven hours; 
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if it is five hours, it will be five hours. Tf we have no 
work, we will not guarantee.”’ 

I said, ‘‘That is not what you agreed to at all. I talked 
to the Board and they were willing to give the contract. 
Now, you are turning around and telling us it is a commis- 
sion deal. If I gave you a commission basis deal, the other 
cartage people would sue for deviating from the contract. 

If you want to put them on a commission basis, you 
388 see, it will have to be on contract. You pay all the 

provisions—time and a half Saturdays, and double time 
Sunday.”’ 

He said that they would never stand still for that. Mr. 
Tisch got into it here and he said, ‘‘We do it in other 
towns.’’ 

I said, ‘What do you mean in other towns? You haul 
for Riss on a commission basis elsewhere?’’ 

He said, ‘‘Yes.”’ 

I said, “‘I don’t know how you do it elsewhere, but fur- 
thermore, I do not think the men would hold still here, 
because you would wind up paying the men whatever you 
wanted, and then we haven’t got a contract.’’ 

He said, ‘‘That is what we would like and that is the 
way we want to do it.” 

I said, ‘‘Maybe you ought to deliberate. You go back 
to talk to the powers that be, because we can’t write you 
a separate contract.’”? That is the sum and substance of 
that day. 

Trial Examiner: There have been so many days men- 
tioned. I have the last conversation occurring on Septem- 
ber 17. 

Mr. Carmell: September 17, yes. 


° . * 
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384 Cross Examination. 


Q. (By Mr. Blackburn.) Mr. Peick, the two contracts 
that Mr. Bromley signed on September 4, where have they 
been all this time. A. In our office. 


385 Q. (By Mr. Bachman.) Did you finally get that 

letter you were talking about from Riss? A. No. 
That was the last day I ever talked to anybody from the 
Company, that Friday. 


396 ARNOLD WIEGAND a witness called by and on be- 
half of General Counsel, being first duly sworn, was 
examined and testified as follows: 


Direct Examination. 


Q. Are you employed at the present time? A. No, sir. 

Q. Who was your last employer? A. Donner Cartage 
Company. 

Q. Prior to that time, who were you employed by? A. 
Riss and Company. 

Q. How long had you worked for Riss and Company? 
A. A little better than 12 years. 

Q. What was your occupation with Riss and Company? 
A. Truck driver. 

Q. Where did you stand on the seniority list of Riss 
and Company, if you know? A. No. 3. 

Q. Now, turning your attention to September 16, 
397 1959, did you have occasion to have a conversation with 
Mr. Tisch on that day? A. Yes, I did. 

Q. Will you tell us the time and place of that conver- 
sation? A. Well, in Mr. Tisch’s office, about 4:30 in the 
afternoon. 
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Q. Where was Mr. Tisch’s office? A. In ‘the Riss 
building at 2380 South Halsted Street. 

Q. All right, who else was present at that conversation? 
A. Anthony—Al Rizzo. 

Q. Al Rizzo. Who else? A. Howard Jackson was 
there, Tony Rende. 

Q. What was said by whom when you got there? 

Mr. Bachman: Just a minute. Who were the other 
fellows? 

Trial Examiner: They were truck drivers for someone? 

Q. (By Mr. Carmell.) Do you know the other people 
younamed? A. Yes, sir, they were truck drivers for Riss. 

Q. What was said by whom on that day? A. Three 
of the people were in the office talking to Mr. Tisch. I 
walked in and said, ‘“What is going on here?”’ I looked 
at the three boys. Mr. Tisch says, “‘T am laying down a 
new deal to them.’’ 

I said, ‘‘“What new deal?’ 

He said, ‘‘“You know, we intend to sell you the trucks, 
pay you a percentage, six cents a hundred, truckload, and 

18 cents a hundred, LTL. This is going to be the last 
398 week you are going to work for Riss. Starting Mon- 

day, you are going to work for Terminal Management 
Company.”’ 

I said, ‘“‘I don’t want to have nothing to do with the 
deal,”’ and I walked out. The other boys followed me out 
of the office. 

Q. Turning your attention to September 17, 1959, the 
following day, did you have occasion to see Mr. Tisch on 
that day? A. Yes, sir, I did. 

Q. Will you tell us where and when you saw him? A. 
In the driver’s room at Riss and Company, 2380 South 
Halsted Street. 

Q. Who else was present at that time? A. All eleven 
truck drivers. 
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Q. Now, what was said, in your presence, and who said 
it? A. Mr. Tisch came in there to talk to all of us in a 
group, and he outlined the new procedure to us, that he 
intended us city drivers to buy the trucks that we were 
driving. He was going to pay us six cents a hundred truck- 
load; 18 cents a hundred, LTL; and he said, “‘You will 
be working for Terminal Transport Company,”’ and he 
would be the boss. 

Then I jumped up and I told him, ‘‘Mr. Tisch, all of us 
fellows here are under a Union contract with Local 705.”’ 
I said, ‘‘If you have taken over the trucking operation to 

haul Riss’ freight, you have to guarantee us the Union 
399 contract which we are getting from Riss.’ And he 

assured us—well, me, he assured me that he would 
do that. 

So, with that, I kind of asked in a laughing way, “‘Do 
you know what the contract is?’’ 

And I went over in my locker and I brought the con- 
tract booklet in and I opened the page and I said, ‘‘Mr. 
Tisch, if we buy the equipment, we are owner-operators ; 
that we get $4.51 an hour, $110.00 guarantee, 40 hours, 
time and a half over 8 hours, time and a half on Saturdays, 
and double time on Sundays.”’ 

He threw up his hands and said, ‘‘I couldn’t pay it.” 
And walked out of the room. 

Q. That was, I presume, the end of the conversation on 
that day? A. That night—that morning, yes. 

Q. Was that the end of the conversation? A. Yes, sir. 

Q. Turning your attention to the rest of that day, what 
did you do on that day? A. We went to work. 

Q. Now, turning your attention to Monday, September 
21, 1959, did you have occasion to go to the Riss terminal 
that morning? A. Yes, sir. 

Q. All right. Will you tell us what time you arrived 
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there? A. I arrived there, I believe, about ten min- 
400 utes to eight in the morning. 

Q. What happened, if anything, when you arrived 
there? A. When I walked in there, the first thing we 
do—we walk into the room where the time clock is to 
punch the time card in, and there wasn’t any time card 
in the rack. 

So I went back in the driver’s room there. All the 
fellows were saying, ‘‘Gee, no time cards.’’ 

So a little while later, Joe Desmyter came down there. 
He went in and talked to Mr. Tisch. 

Q. Were you in the room when he talked to Mr. Tisch? 
A. I don’t remember that. 

Q. What happened after Mr. Desmyter came back? 
A. Mr. Desmyter came out and he said, ‘‘Qutside, men. 
We are going to put the picket lines up.’’ He said, ‘‘Riss 
and Company locked you out.”’ 

Q. All right— A. So we went outside and started 
to picket. 

° * * * . 
403 Q. Allright. Now, turning your attention to Mon- 
day, October 5, 1959— 

Mr. Bachman: What was that date again—? Oh, Octo- 
ber 5? 

Mr. Carmell: October 5. 

404 Q. (By Mr. Carmell—Continuing.) —what, if any- 
thing, did you do that morning? A. I came down to 
work as usual. 

Q. What happened when you got down there? A. 
Well, no one seemed to know who we were working for. 
Nobody assigned us to any work. 

Q. What happened then? A. Then Mr. Joe Desmyter 
came down. All the drivers went into Mr. Tisch’s office. 

Q. That is, all the Riss drivers? A. Yes, sir. 
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Q. People that had been termed ‘‘ex-Riss drivers’’? 
A. Right. 

Q. And who else was there besides the drivers, Mr. 
Tisch, and Mr. Desmyter? Was anybody else present? 
A. No, sir. 

Q. What was said? A. Mr. Desmyter asked Mr. Tisch, 
‘What is going on here?’ ’ 

Mr. Tisch said, ‘‘What do you mean?”’ 

Joe says, ‘‘Well, who are the men working for?”’ 

Mr. Tisch said, ‘‘They are not working for Riss.’’ 

Joe said, ‘‘Yes, I know. They all got letters stating 
they are terminated from Riss. The letter stated they are 
working for Cartage and Terminal Corporation.” 

Mr. Tisch said, ‘‘No, they are not.’’ 
405 Joe sat down and told him about the contract, and 
Mr. Tisch said, ‘‘If they work for me, I cannot pay 
that salary.’’ 

With that, we walked out of the room, and we started 

picketing again. 


° * * * 


Cross-Examination. 


406 Trial Examiner: Did you agree with Mr. Tisch 
that you would go to work for him? A. Yes, I did. 

407. Trial Examiner: When was that? Was that Sep- 
tember 16? 

The Witness: No, that was the 17th, the same morning 
we talked to him. We told him we would all work for him. 
We would be glad to work for him if he paid Union scale; 
but he admitted to us he wouldn’t pay the Union scale, 
what Riss and Company was paying, and Riss and Com- 
pany signed the Union scale contract, and when Mr. 
Tisch’s company from Detroit takes the contracts over, 
the contract does not change. 
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Q. (By Mr. Blackburn.) In other words, he would not 
pay your scale and you would not work for him? A. Right. 
* * * * * 


420 Q. Have you picketed continuously since October 
5? A. Yes, sir. 

Q. Have the other drivers picketed continuously since 
October 5? A. Yes, sir. 

Q. Since October 5, on any occasions when you have 
been on picket duty, have trucks gone into and come out 
of Riss terminal? A. Yes, they have. 

Q. Do you remember what companies those trucks were 
from? A. Oh, there are so many of them. 

There was Gateway, overnight, there was Perry— 
421 Oh, a number of them. It is hard to remember. I have 
it written down in a book, but I did not study them. I 

did not refresh my memory. 

Q. Do you keep a record of the trucks that drive up? 
A. Yes, sir. 

Q. On whose order? A. My own order. 

Q. Of that list we were talking about before, did some 
or all of those trucks come there? A. No, I remember very 
good that this happened in October. Trucks are in every 
day. 

Q. October 5, October 6— A. October 6, 7, 8, 9. 

Q. Every day that you have been on the picket line? 
A. That is right. 

Q. Since October 5, have the pickets had conversations 
with any of the truck drivers? A. I could say no. 

Q. You have never talked to any of them? A. No, sir. 

Q. How about the other pickets? That have been there 
with you? A. No, sir. 

Q. Did you ever hear the drivers talk to the pickets? 

A. No. They stopped and see the sign, turned 
422 around, and come out. They either try to deliver the 


freight or come out. 
* ° s e s 
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440 HENRY KRATKY, a witness called by and on behalf 
of Respondent, having been previously duly sworn, 
resumed the stand and testified further as follows: 


Direct Examination. 


2 * ° ° * 


442 Q. Now, turning your attention to the following 
day, September 17, 1959, were you present at a con- 
versation with Mr. Tisch on that day? A. Yes, sir. 

Q. Could you tell us where the conversation took place? 
A. It took place at the Riss terminal in the driver’s room. 

Q. Approximately what time? A. Approximately at 
8:00 o’clock in the morning. 

Who was present there, aside from you and Mr. 
Tisch? A. All of the drivers and Mr. Tisch. 

Q. When you say, ‘‘All of the drivers—” A. All the 
Riss drivers. 

Q. Now, what was said in that conversation, if any- 
thing? A. Mr. Tisch began to outline the offering that 
he made to me, individually, to all of the men and all of 
the fellows objected to it. 

Mr. Wiegand told Mr. Tisch that if he wanted us to be 
owner-operators, he would have to abide by the Union 
contract and he then got out the Cartage agreement and 
showed Mr. Tisch what he would have to pay if we were 
owner-operators and lived up to that contract. 

Q. Was anything else by anybody at that time? 
443 A. Mr. Cognac asked Mr. Tisch—he said, ‘‘Mr. Tisch, 
do you mean that if we don’t buy the tractors that we 

are out of a job?”’ 

Mr. Tisch said, ‘‘No, I did not say that.” 


* * * s 


General Counsel Exhibit No. 3. 


451 Cross-Examination. 


452 Q. Prior to that time, you had talked and other 
people in your group, driver group, had talked with 

Mr. Tisch, I think, the 16th and 17th? A. The 17th, yes, 
sir. 
Q. The 16th and the 17th, and you had discussed terms 
and conditions of your employment at Riss terminal? Is 
that right? A. I don’t just quite understand your ques- 
tion. 

Q. You had talked about your jobs out there; is that 
right? A. To who? 

Q. With Tisch. A. About our jobs? 

Q. Yes. A. He never offered us any job. He offered 
to sell us equipment. 

Q. Then, on September 21, when you got there, you 
found that there were no jobs for you with Riss any more; 


is that right? A. I found there was no job, period. 
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January 16, 1958. 


Mr. Joseph C. Bromley, 

Cartage & Terminal Management Corp., 
P. O. Box 3216, 

Melvindale, Michigan. 


Dear Sir: 

This is to confirm our understanding of the arrange- 
ment between Cartage & Terminal Management Corpora- 
tion and Riss & Company, Inc., for the pick-up and de- 
livery of freight in the Detroit commercial zone. 
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Cartage & Terminal Management Corporation will per- 
form the pick-up and delivery of freight at a rate of seven 
cents (7¢) per CWT on all freight picked up or delivered 
from the road trailer, except on volume LTL i. e. volume 
shipments carrying LTL rate delivered from road unit will 
be at a rate of ten cents (10¢) per CWT. 

Cartage & Terminal Management Corporation will re- 
ceive one cent (1¢) per CWT for all freight picked up or 
delivered by the over-the-road drivers. 

Cartage & Terminal Management Corporation will pick- 
up and/or deliver L. T. L. in the Detroit commercial zone 
at the rate of fifteen cents (15¢) per CWT, and will be 
reimbursed by Riss & Company for dock costs at the exact 
cost to Cartage & Terminal Management Corporation. 

Payment for this service will be made by Riss on a 
weekly basis and Riss will, in addition, pay the cost of 
all payroll taxes based on actual cost to Cartage & Ter- 
minal Management Corporation. 


Riss will also furnish Public Liability and Property 
Damage insurance and Cargo Liability insurance, while 
operating in Riss’s service. 

This Agreement is effective January 1, 1958, and may be 
terminated at any time by either party upon thirty (30) 
days written notice. 


Very truly yours, 
Riss & Company, Inc., 
R. RB. Riss, Sr., 
President. 


Accepted: 
Cartage & Terminal Management Corporation, 
By Joseph C. Bromley. 


Date: 1-18-58. 
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Cartage & Terminal Management Corporation. 


P. O. Box 3216 
Melvindale, Mich. 
DUnkirk 3-6131 


August 21, 1959. 


Amendment to Original Agreement 
dated January 16, 1958. 


We agree to furnish pick-up and delivery service in the 
Chicago area as follows: 


Trailer Loads: 
Charge Per CWT 07¢ 


One Stop Truckload Delivery 
or Pick-Up 
Less Than Trailer Loads: 
Charge Per CWT .20¢ 
Minimum Weight Per Stop #200 


All the terms of the original contract dated January 16, 
1958 shall apply to this service. 
Cartage & Terminal Management 
Corporation, 
By: Joseph C. Bromley, 
Riss & Company, Inc., 
By: R. R. Riss, Sr. 
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Cartage Agreement. 


This agreement made on the 
by and between —.ccnmnsnmnrnsmmnmemmmnnrinnrien ., Whose address is 
teint hereinafter referred 
to as party of the first part, and Cartage & Terminal Man- 
agement Corporation, a Michigan Corporation, hereinafter 
referred to as the party of the second part. 

Party of the first part represents that he is the Owner/ 
Lessee of equipment described below and has full author- 
ity to enter into this agreement. 

This agreement shall be effective on the date specified 
above, and shall continue in effect until cancelled by thirty 
(30) days’ written notice. It is agreed that the party of 
the second part shall pay to the party of the first part .06 
cents per hundred pounds on all truck load shipments 
pick-up and delivered and .19 cents per CWT on LTL 
shipments delivered or picked up from dock. The party 
of the first part shall pay all costs of operations which 
will include, but shall not be limited to the following: 
Driver’s Wages, Maintenance, Repairs, Tires, Fuels, 
Lubricants, Damage to trailers resulting from negligence 
of the party of the first part, Break down time, Vacation 
pay, Taxes, Holiday pay, and License. 

The party of the second part will furnish and pay for 
Public Liability and Property Damage and Cargo Insur- 
ance while party of the first part is operating in its service. 
Workmen’s Compensation Insurance will be provided by 
party of the first part. Welfare and Pension Fund pay- 
ments will be paid by party of the first part. 
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In Witness Whereof, the parties hereto have set their 
names and affixed their seal on the day and year first 
above written. 


By: ——$—$_$____-—$$______--— 


Party of the First Part. 


Cartage & Terminal Management 
Corp., 
BY 2 cnn nnn nnn 
Joseph C. Bromley, 
President. 


Authorization. 


I, hereby authorize Cartage 


& Terminal Management Corporation to deduct weekly any 
and all charges incurred in my name including, but not 
limited to: Gas and Oil, Repairs, License, Equipment pay- 
ment, Insurance, Ete. 

In Witness Whereof, the party hereto has executed this 
authorization this day of ......... 


Witness 
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Western Union Telegram. 
Dec 6 14 1959 Oct 13 PM 4 15 
DE LLS 197 PD-TDDE Melvindale Mich 13 459 PME 


Local 705 Teamsters Union Attn Louis Peick Secy Treas 
Report Delivery- 133 South Ashland Chgo- 


My signature on proposed contract is withdrawn and is 
to be of no force or effect I do not consider that any agree- 
ment is in effect between 705 and our company- 


Cartage and Terminal Management Corp 
Joseph C Bromley President. 


RESPONDENTS’ EXHIBIT NO. 9. 


Riss 


Motor Service at Freight Rates 


Notice 
October 1, 1959. 


To All Employees of Riss & Company, Inc. 
Members of Local Union #705 


As you have been previously advised, Riss & Co., Inc. has 
entered into a contract with Cartage & Terminal Manage- 
ment Co. of Detroit, Michigan, for local pick-up and de- 
livery service in the Chicago area. 

A representative of Cartage & Terminal Management 
Co. has previously talked with you regarding employment 
with that Company. 
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Riss & Co., Inc. has required that the Cartage Co. at- 
tempt to employ all previous employees of Riss & Co. in 
accordance with your seniority status at Riss & Co., Ine. 

In the event you have not discussed employment with 
Cartage & Terminal Management Co., a representative of 
that Company will be at the Riss terminal on Friday, Octo- 
ber 2nd, at 9:00 A. M. and throughout the day to talk with 
you. 

This will be your termination notice as an employee of 
Riss & Co., Inc. and enclosed is your check for wages due 
through October 2, 1959. 

/s/ BR. RB. Riss, Sr. 
R. R. Riss, Sr., 
President. 
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After a careful search of our records, we fail to find 
that any authority as an intrastate carrier, nor any regis- 
tration as an interstate carrier has ever been issued to the 
Cartage & Terminal Management Corporation, a Michigan 
corporation. 

Lester D. Kiick, 
/s/ Lester D. Kiick, 
Assistant Secretary, Iinois Com- 
merce Commission, Motor Car- 
rier of Property Division. 


Subscribed and sworn to before me a Notary Public, this 
2nd day of December, 1959. 
Alice F. Loveless, 
(Seal) Notary Public. 


My Commission expires July 9, 1960. 
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State of Illinois 
Office of the Secretary of State 


To all to whom these Presents Shall Come, Greeting: 


I. Charles F. Carpentier, Secretary of State of the State 
of Illinois, do hereby certify that an examination of the 
records of this office does not disclose a corporation, either 
domestic or foreign, entitled Cartage & Terminal Manage- 
ment Corporation, as having been incorporated or licensed 
to transact business in this State at any time. 

In Testimony Whereof, I hereto set my hand and cause 
to be affixed the Great Seal of the State of Illinois, Done 
at the City of Springfield this 16th day of October A. D. 
1959. 

Charles F. Carpentier, 
(Seal) Secretary of State. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT. 


No. 16250 
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LOCAL 705, INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN 
AND HELPERS OF AMERICA; LOUIS PEICK, Its 
Secrerany aNpD Treasurer; JOSEPH DESMYTER, 


Busrxess AGENT, 
Petitioners, 


vs. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


On Petition to Review and Modify and on Application to 
Enforce an Order of the National Labor Relations Board. 


“United States Court of Ap : 
for the District of Columbia CaEMELL, 
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i 33 No. La Salle Street, 
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Washington, D. C., 
SERN,’ Attorneys for Petitioners. 
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| STATEMENT OF QUESTIONS PRESENTED. 


————e 


1. Whether the Board erred in failing to find that, 
prior to the picketing, the Employer voluntarily recognized 
or bargained with the Union as the collective bargaining 
representative of the Employer’s employees. 


2. Whether under the circumstances of this case, the 
Board properly found that petitioners violated Section 
8(b)(7)(C) of the Act by picketing Cartage and Ter- 
minal Management Corporation for more than a reason- 

|| able period of time after November 13, 1959, without 
' filing an election petition. 


In the 


‘Rnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT. 
No. 16250. 


i LOCAL 705, INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN 

| AND HELPERS OF AMERICA; LOUIS PEICK, Its 
Secretary AND TREASURER; JOSEPH DESMYTER, 


Busrvess AGENT, 
Petitioners, 


Us. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


On Petition to Review and Modify and on Application to 
Enforce an Order of the National Labor Relations Board. 


BRIEF FOR PETITIONERS. 


—_— 


Statement of questions presented 
Jurisdictional statement 


Statement of the case 


A. The persons and organizations involved in the 
controversy 


The relationship between Riss and Cartage... 
The events leading to the dispute 
The Board’s decision and order 

Statute involved 

Statement of points 


Summary of argument 


I. The prohibitions of Section 8(b)(7) apply only 
to a union that has not established a lawful col- 
lective bargaining relationship with an em- 
ployer 


A. Legislative history of Section 8(b)(7).... 


B. Petitioners’ relationship with Cartage was 
lawfully established 


1. Cartage lawfully recognized and bar- 
gained with the Union 


2. Picketing to foree Cartage as a suc- 
cessor employer to fulfill its obligation 
to bargain with the Union as required 
by Section 8(a) (5) of the Act does not 
violate Section 8(b)(7)(C) 
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II. A union that pickets after an impasse in col- 
lective bargaining for improvement of wages or 
conditions of employment does not have as its 
object ‘‘forcing or requiring an employer to 
recognize or bargain’’ 


A. The Board in total disregard of precedent 
and judicial admonition has literally in- 
terpreted the statutory language 
The analogy between Sections 8(b) (7) (C) 
and 8(b) (4) (C) 

Board precedent under Section 8(b) (4) (C) 
and 8(b)(4)(B) establishes that to violate 
the Act a Union’s objectives must be both 
recognition and bargaining 

The fallacy of the Board’s argument that 
picketing over terms and conditions of em- 
ployment must have a per se object of fore- 
ing an employer to bargain with a labor 
organization 


III. Picketing of an employer to protest sub-stand- 
ard wages does not violate Section 8(b) (7) (C) 


IV. In picketing Cartage the Union did not have as 
its object bargaining for Cartage’s employees 
or seeking recognition for such employees. The 
Union represented only the former employees 
of Cartage and after their replacement such 
individuals were not ‘‘his [Cartage’s] employ- 
ees’? within the meaning of Section 8(b) (7) (C) 


. Picketing by a union with an object of forcing 
an employer to assign particular work to union 
members falls within the exclusive coverage of 
Section 8(b)(4)(D). The exclusive nature of 
Section 8(b) (4)(D) precludes coverage by Sec- 
tion 8(b)(7)(C) 


VI. The right to strike guaranteed by Section 13 of 
the Act protects petitioners’ picketing activi- 


Conclusion 
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JURISDICTIONAL STATEMENT. 


This case is before the Court on the petition of Local 
705, International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, Louis Peick, its 
Secretary and Treasurer, and Joseph Desmyter, business 
agent, to review and set aside an order of the National 
Labor Relations Board issued against petitioners on Feb- 
ruary 20, 1961, pursuant to Section 10 (c) of the National 
Labor Relations Act, as amended (61 Stat. 136, 73 Stat. 
519, 29 U. S. CO. Sec. 151, e¢ seq.). In its answer to the 
petition, the Board has requested that its order be en- 
forced. The jurisdiction of this Court is based upon 
Section 10(f) of the Act. The Board’s decision and order 
are reported in 130 NLRB No. 70 (J. A. 15-21). 


STATEMENT OF THE CASE. 


By a divided 4 to 1 vote the Board found that petitioners 
violated Section 8(b)(7)(C) of the Act. The finding is 
based on the picketing of Cartage & Terminal Manage- 
ment Corporation (herein Cartage) by the petitioner Union. 
Cartage and the petitioners had bargained over the terms 
of employment for the drivers in Cartage’s proposed local 
freight hauling business in Chicago, Illinois. During the 
period of bargaining, the drivers were in the employ of 
Cartage’s predecessor and were represented by the peti- 
tioner Union. The parties reached an agreement on all of 
the contract issues except the amount and method of pay- 
ment of wages to the drivers. Cartage, realizing that a 
strike was imminent, entered into separate identical writ- 
ten agreements with drivers who were hired by Cartage 
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to replace the drivers represented by the petitioner Union. 
Each written agreement provided, inter alia, terms identical 
to those which had been refused by the petitioner Union 
on behalf of its driver-members. Having bargained to im- 
passe, petitioners struck Cartage to enforce their economic 
demands and to displace the replacements hired by Cartage. 

The facts are substantially undisputed and may be sum- 
marized as follows: 


A. The Persons and Organizations Involved in the 
Controversy. 


1. Petitioner Union (herein also called the Union) is a 
labor organization with offices in Chicago, Illinois. Peti- 
tioner Peick is Secretary-Treasurer of the Union. Peti- 
tioner Desmyter is a business agent of the Union (J. A. 26). 

2. Riss & Co., Inc. (herein Riss), is a common motor 
carrier of freight in interstate commerce with its home 
office in Kansas City, Missouri, and terminals in various 
cities. Prior to January 16, 1958, Riss performed its own 
local pick-up and delivery of freight in various cities with 
its own equipment and employees. In Chicago, Riss leases 
a terminal at 2380 South Halsted Street (J. A. 25-26), and 
employed 11 or 12 drivers to make local pick-ups and deliv- 
eries of freight. These drivers were covered by a collective 
bargaining agreement between Riss and the Union which 
was effective from January 1, 1958 to December 31, 1960 
(J. A. 27-28). At all times material herein the Union was 
the duly selected representative of all the Riss local drivers 
(J. A. 29). 


3. Cartage is a Michigan Corporation and is engaged 
in the local pick-up and delivery business exclusively for 
Riss in several cities, including Chicago, Illinois (J. A. 
26; 59). Joseph Bromley is President of Cartage. Arthur 
Tisch is Vice-President and Secretary of Cartage. 
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B. The Relationship Between Riss and Cartage. 


By letter dated January 16, 1958, Riss and Cartage 
agreed that Cartage was to take over Riss’ local pick-up 
and delivery of freight in the Detroit commercial zone 
(J. A. $1-92). On August 21, 1959, Riss and Cartage agreed 
in writing to extend and modify the terms of the 1958 
agreement to cover local pick-ups and deliveries in the 
Chicago area (J. A. 93). 

In each of the cities where Cartage performs local serv- 
ice for Riss, Cartage enters into a written agreement with 
each driver. The agreement provides, inter alia, that the 
driver shall furnish a tractor and pay all costs of main- 
tenance and operation without limitation including wages 
and fringe benefits for any substitute or relief drivers. 
The driver is compensated at a specified rate per hundred 
weight of freight picked up and delivered. Payment is made 
by a single check each week. The agreement continues 
from year to year subject to termination by either party 
at any time upon 30 days written notice (J. A. 32). 

At all times material herein Cartage had neither a bank 
account nor physical assets of any nature in the State 
of Illinois. It was not incorporated in the State of Illinois 
as a domestic corporation or licensed to transact business 
as a foreign corporation (J. A. 57; 98). Cartage did not 
have authority from the Illinois Commerce Commission to 
operate as an intrastate carrier or registration as an inter- 
state carrier (J. A. 57; 97). 

Cartage occupied an office in the Riss terminal after 
August 21, 1959, for which it paid no rent (J. A. 52). There 
were no signs at the Riss terminal to indicate that Cartage 
occupied any portion of the terminal (J. A. 59-60). Cart- 
age did not have a telephone listed in its name and used 
Riss’ phone (J. A. 52). Riss also provided the terminal 
manager, dispatcher and all employees except drivers (J. 
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A. 71-72). The tractors were to be provided by the drivers 
and Riss supplied the trailers (J.A. 32). In addition, Riss 
paid the cost of all payroll taxes for Cartage’s drivers; 
furnished Cartage all public liability insurance, cargo lia- 
bility insurance and property damage insurance while the 
trucks were operating in Riss’ service; and agreed to reim- 
burse Cartage for all dock costs (J. A. 92). 

In the course of operation by Cartage, a customer wish- 
ing service would call Riss. A Riss employee would relay 
the message to the Riss dispatcher, who would transmit 
the order to the driver. When the local pick-up shipment 
was brought to the terminal, it was unloaded by Riss’ em- 
ployees (J. A. 58-59). 


C. The Events Leading to the Dispute. 


On September 4, 1959, Bromley, Tisch and Robert Blaze- 
wick, Riss’ terminal manager, came to the Union office 
pursuant to an appointment made by Bromley.? 

Bromley told Peick and Desmyter that Cartage was 
going to take over Riss’ local operations in Chicago and 
that he had come to sign a contract covering the present 
drivers at Riss (J. A. 28; 53). Bromley was aware that 
the Union represented the drivers. The Union’s majority 
status was not questioned (J. A. 29). Upon inquiry, Brom- 
ley told Peick that he did not intend to lay off any of the 
Riss drivers, but, on the contrary, would take over the 
present complement of personnel and all the attendant 
benefits (J. A. 28; 65). At that time no date had been 
set for the taking over of Riss’ local operations by Cartage 
(J. A. 28). 


At that meeting petitioners learned for the first time 


1. On this date, Riss was handling the local pick-up and de- 
livery of freight in the Chicago area with drivers who were 
covered by 2 collective bargaining contract between Riss and the 
Union (J.A. 27-28). 
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that Cartage did not own any physical assets in the State 
of Illinois. Peick asked Bromley to get a letter from Riss 
whereby Riss would guarantee the drivers two weeks 
wages and vacation pay to avoid repetition of a past in- 
cident when Riss had leased its local cartage operations 
to a company without assets and the company had gone 
out of business owing uncollectable wages and vacation 
pay. Bromley told Peick that he would attempt to get 
the letter from Riss and Bromley signed two copies of 
a collective bargaining contract which contained terms 
and conditions identical to those contained in the current 
agreement between Riss and the Union (J. A. 29). Peick 
told Bromley that the matter of acceptance of the contract 
would have to be taken up with the Union Executive Board 
(J. A. 54). About a week later Peick took the matter up 
with the Executive Board and as a result thereof signed the 
contract (J. A. 81). 


On September 17, Tisch returned to the Union offices 
accompanied by Cartage’s attorney to determine whether 
the Union had signed the contract. Peick first told the 
attorney that the Union had signed the contract and then 
asked Tisch whether he had brought the guarantee letter 
from Riss. The attorney told Peick that he did not be- 
lieve that Cartage could get the letter from Riss (J. A. 81). 
At that meeting the attorney informed Peick for the first 
time that Cartage planned to pay the drivers on a com- 
mission basis (e. g., a flat rate per hundredweight deliv- 
ered without regard to the hours worked). Peick told 
Tisch and the attorney that the Executive Board had ap- 
proved the contract and that the proposed commission 
payment was in violation of the contract and that Cartage 
would have to abide by the terms of the contract 
(J. A. 82-83). Tisch and the attorney left without the 
contract, both copies of which remained in the possession 
of the Union (J. A. 84). 


Between September 14 and September 17, Tisch at- 
tempted to negotiate terms of hire with individual Riss 
drivers. The drivers told Tisch that they would work for 
Cartage if Cartage would comply with all the conditions 
of the contract between the Union and Riss (J. A. 88). 
During this period, Desmyter and Tisch met several times 
in an effort to resolve the wage issues with Desmyter point- 
ing out various provisions of the contract (J. A. 66-67). 
At one of these meetings Desmyter told Tisch that if 
Cartage wished to buy the trucks and pay the men by 
the hour that Cartage could ‘‘take it [the Riss operation] 
over’’ (J. A. 66). 

Between September 17 and September 21, Tisch in- 
terviewed men who responded to local newspaper adver- 
tisements requesting drivers who owned their own trac- 
tors (J. A. 31). Five drivers who responded to the 
ads were instructed to report to work on September 21 
(J. A. 63). Each driver signed a contract with Cartage 


which provided for wages, hours and other conditions of 
employment which the Union had found unacceptable for 
the former Riss drivers (J. A. 60-61; 94). 


Between September 21 and September 24, petitioners 
were engaged in a dispute with Riss over Riss’ failure to 
take proper steps under its contract with the Union to 
terminate the drivers (J. A. 30). 

By letter dated October 1, 1959, Riss terminated its 
drivers who were members of the petitioner Union effec- 
tive as of Friday, October 2, and informed the drivers that 
Cartage was to commence operations thereafter (J. A. 30; 
96-97). On the same day Tisch and Desmyter again dis- 
cussed the issue of wages and Tisch agreed that the Riss 
drivers ‘‘would be taken care of according to the union 
contract”? (J. A. 67). 

On Monday, October 5, 1959, the former Riss drivers 
reported to work for Cartage but found no work avail- 
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able. Desmyter and the drivers met with Tisch at the 
terminal where the issues of wages and purchase of the 
trucks were again discussed. At that final meeting, Car- 
tage and the Union were unable to agree upon economic 
terms for the former Riss drivers. Having bargained to 
impasse, a picket line was established (J. A. 88) and, ex- 
cept for one week in October, 1960, has been continuously 
maintained at the Riss terminal. 

On October 13, Cartage sent a telegram to the Union 
seeking to withdraw Bromley’s signature on the ‘‘proposed 
contract”? (J. A. 31; 96). On the following day, the 
Union replied by stating that it refused to acknowledge 
the attempted disaffirmance and reasserted the validity of 
the contract (J. A. 31). 

There is no evidence, and the Board does not contend 
that petitioners sought organization of or bargaining rights 
for the Cartage contract drivers.’ 


D. The Board’s Decision and Order. 


Upon a charge filed by Cartage, the General Counsel is- 
sued a complaint against petitioners alleging a violation 
of Section 8(b)(7)(C) of the Act (J. A. 22). Meanwhile, 
the Regional Director applied to the United States Dis- 
trict Court, Northern District of Illinois, Eastern Divi- 
sion for preliminary injunctive relief, which was denied 
(46 LRRM 2064). On May 20, 1960, the trial examiner con- 
cluded that petitioners had violated Section 8(b) (7) (C) 
of the Act (J. A. 42). 

The full Board agreed on the evidentiary facts as found 
by the trial examiner (J. A. 15) and, one member dis- 


ee 

2. In its Memorandum of Points and Authorities In Support 
of Petition for Temporary Relief at 3-4, the Board states ‘‘that an 
object of the picketing was to force Cartage to recognize and 
bargain with the Union as the representative of certain of its 
driver members * * * [T] hese members [were] * * * former em- 


eee” 


ployees of Riss and Company 
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senting, adopted the trial examiner’s conclusion, although 
not his reasoning (J. A. 17). 

The Board found that the petitioner Union picketed 
with a dual object of (1) seeking to displace the Cartage 
contract drivers by the drivers of Cartage’s predecessor 
(Riss) who were represented by the petitioner Union; and 
(2) requiring Cartage to accept the economic demands of 
the Union (J. A. 16). Three members of the Board also 
found that ‘‘because the picketing here might be deeraed 
to violate Section 8(b)(4)(D)”’ that there was “nothing 
in the nature of the conduct proscribed by Section 
8(b)(7)(C) which precludes”’ finding a violation of both 
sections of the Act (J. A. 17). 


STATUTE INVOLVED. 


Section 8(b)(7) of the National Labor Relations Act, 
as amended (61 Stat. 136, 73 Stat. 519, 29 U. S. C. §151, 
et seq.), provides as follows: 

‘Jt shall be an unfair labor practice for a labor or- 


ganization or its agents— 
e & s ® 


“«(7) to picket or cause to be picketed, or 
threaten to picket or cause to be picketed, any 
employer where an object thereof is forcing or 
requiring an employer to recognize or bargain 
with a labor organization as the representative 
of his employees, or forcing or requiring the em- 
ployees of an employer to accept or select such 


labor organization as their collective bargaining 
representative, unless such labor organization is 
currently certified as the representative of such 
employees: 

‘«(A) where the employer has lawfully recog- 
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nized in accordance with this Act any other labor 
organization and a question concerning repre- 
sentation may not appropriately be raised under 
section 9(c) of this Act, 

““(B) where within the preceding twelve 
months a valid election under section 9(¢) of this 
Act has been conducted, or 


‘6(C) where such picketing has been conducted 
without a petition under section 9(c) being filed 
within a reasonable period of time not to eaceed 
thirty days from the commencement of such 
picketing: Provided, That when such a petition has 
been filed the Board shall forthwith, without re- 
gard to the provisions of section 9(¢) (1) or the 
absence of a showing of a substantial interest on 
the part of the labor organization, direct an elec- 
tion in such unit as the Board finds to be appro- 
priate and shall certify the results thereof: Pro- 
vided further, That nothing in this sub-paragraph 
(C) shall be construed to prohibit any picketing 
or other publicity for the purpose of truthfully 
advising the public (including consumers) that an 
employer does not employ members of, or have 
a contract with, a labor organization, unless an 
effect of such picketing is to induce any individ- 
ual employed by any other person in the course 
of his employment, not to pick up, deliver or trans- 
port any goods or not to perform any services. 


‘“‘Nothing in this paragraph (7) shall be construed to 
permit any act which would otherwise be an unfair 
labor practice under this section 8(b).”” 


STATEMENT OF POINTS. 


1. Petitioners’ picketing did not violate Section 8(b) 
(7)(C) because Cartage had lawfully recognized and bar- 
gained with the Union. 

2. Petitioners’ picketing to force Cartage, as a suc- 
cessor employer, to fulfill its obligation to bargain with 
the Union as required by Section 8(a)(5) of the Act does 
not violate Section 8(b)(7)(C). 

3. Petitioners, by picketing to improve wages or terms 
of employment after reaching a bargaining impasse, did 
not have as their object ‘‘forcing or requiring’’ Cartage 
to “recognize or bargain’’ with the Union. 

4. In picketing Cartage the Union did not have as its 


object bargaining for Cartage’s employees or seeking rec- 
ognition for such employees. The Union represented only 
the former employees of Cartage and after their replace- 
ment, such individuals were not ‘‘his [Cartage’s] em- 
ployees”’ within the meaning of Section 8(b) (7) (C). 


~ 


5. Picketing by a union with an object of forcing an 
employer to assign particular work to union members 
falls within the exclusive coverage of Section 8(b) (4) (D). 

6. The right to strike guaranteed by Section 13 of the 
Act protects petitioners’ picketing activities. 


SUMMARY OF ARGUMENT. 


——_—_ 
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Congress intended Section 8(b)(7)(C) to apply to a 
union that had not established a lawful collective bar- 
gaining relationship with an employer either by voluntary 
recognition or by Board certification. The purpose of 
the section is to prevent the establishment of a collec- 
tive bargaining relationship by the use of economic force. 

Cartage not only extended recognition to the Union by 
deliberately seeking it out as the duly selected representa- 
tive of Cartage’s employees but engaged in a series of 
collective bargaining negotiation meetings with the Union. 
Only after the meetings had resulted in a bargaining im- 
passe did the Union picket Cartage. 

Cartage was a successor employer to Riss because it 
performed the same services with the same employees as 
had it predecessor, Riss. Cartage was obligated under Sec- 
tion 8(a)(5) of the Act, as a successor to Riss, to bargain 
with the Union which had been the collective bargaining 
representative of Riss’ employees. Congress did not in- 
tend that picketing by a union to compel an employer to 
fulfill his statutory obligation to bargain with the union 
would constitute ‘‘forcing or requiring’”’ the employer “to 
recognize or bargain’’ within the meaning of Section 


8(b) (7) (C). 
I. 


The phrases ‘‘forcing or requiring’’ an employer to ‘‘rec- 
ognize or bargain’? as used in Section 8(b)(7)(C) are also 
contained in Sections 8(b)(4)(B) and (C). The legis- 
lative history of Taft-Hartley indicates that Congress 
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intended the prohibition of Sections 8(b) (4)(B) and (C) 
to apply only when the union’s objectives were the initial 
establishment of a collective bargaining relationship. The 
Board in this case reads the phrase ‘‘recognize or bar- 
gain”’ in the disjunctive. The legislative history of Taft- 
Hartley and Board precedent establish that the phrase 
is to be read in the conjunctive. This means that there 
can be no violation of Section 8(b)(7)(C) where either 
recognition has been extended or bargaining has taken 
place. The Board improperly equates picketing which oc- 
curs after a breakdown in collective bargaining negotia- 
tions with picketing which seeks to establish an initial col- 
lective bargaining relationship. Application of the Board’s 
erroneous interpretation of the statute will result in @ 
proscription of all economic picketing. 


Til. 


The Board, since its decision in this case, has permitted 
a stranger union to picket an employer in the face of a 
certified union to protest payment of ‘ sub-standard’’ wages 
by that employer to his employees. Local No. 41, Inter- 
national Hod Carriers (Calumet Contractors), 133 NLRB 
No. 57, 48 LRRM 1667 (1961). 


In contrast to the Board’s protection of the indirect 
interest of the stranger union in that case, the Board at- 
tacks the direct interest of this Union in seeking to im- 
prove the wages of the very employees it represents. The 
Board’s decision in this case is contrary to the theory of 
the Local 41 case. Section 8(b)(7)(C) does not, as pres- 
ently interpreted by the Board, preclude a union from 
picketing to protest an employer’s wage scale. 
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IV. 


The prohibitions of Section 8(b)(7)(C) do not apply 
to employees in general. The statutory language is re- 
stricted to ‘‘his employees”’, viz., the employees of Cart- 
age. After the breakdown of collective bargaining negotia- 
tions, Cartage replaced the employees represented by the 
Union with contract drivers. This replacement occurred 
prior to the picketing. The Board concedes that the Union 
at no time represented or bargained for the replacements. 
The failure of the Board to find that the Union sought to 
represent or bargain for the replacements is critical. With- 
out such specific finding the Union could not have as an 
object recognition or bargaining for ‘‘his [Cartage’s] em- 
ployees.’’ To the contrary, the only object of the Union’s 
picketing was to protect its members. Such members did 
not fall within the definition of ‘this [Cartage’s] em- 
ployees.’? Because the Union’s conduct did not relate 
to Cartage’s employees the statutory requirements of Sec- 
tion (8)(7)(C) have not been met and there has been no 
violation of the Act. 

V. 


Section 8(b)(4)(D) provides a complete and exclusive 
remedy for picketing by a union which seeks to require an 
employer to displace non-union employees with union mem- 
bers. In Section 8(b)(4)(D) Congress provided an ex- 
elusive remedy which prohibits a union from forcing an 
employer to assign particular work or to replace employees 
presently performing such work with other employees. The 
Union in picketing sought to force Cartage to replace the 
contract drivers who leased their equipment with hourly 
paid union drivers. Such objective fell within the ambit 
of Section 8(b) (4) (D). 

Section 8(b)(4)(D) is uniquely different than the other 
sections of the Act. Unlike Section 8(b)(7)(C), Sec- 
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tion 8(b)(4)(D) encourages voluntary settlements. Vio- 
lations of Section 8(b)(4)(D) are the basis for damage 
suits under Section 303 of the Act, but such remedy is 
not provided for Section 8(b) (7)(C) violations. The pro- 
cedural and remedial differences between these two sec- 
tions indicate that Congress did not intend overlapping 
coverage in the instant case. Duplicate coverage is not to 
be presumed. NLRB v. Drivers, Chauffeurs, Helpers, Lo- 
cal Union No. 639, et al., 362 U. S. 274 (1960); Interna- 
tional Brotherhood of Electrical Workers v. NLBB, 341 
U.S. 694, 702 (1951). 

Member Kimball, in dissenting and recommending that 
the complaint be dismissed in its entirety, held that ‘‘Con- 
gres in enacting 8(b)(7)(C) could [not] have intended 
that the situation here presented could fall into both sec- 
tions [for] * * * itis a sound rule of statutory con- 
struction to apply that portion of the Act which nearly 
covers the situation existing rather than to attempt to ex- 
tend and apply another portion of the Act of doubtful ap- 
plication’’ (J.A. 20). 


VI. 


Congress intended Section 13 of the Act to protect the 
right to strike except ‘‘as specifically provided.”’ The 
Board in its construction of Section 8(b)(7)(C) would 
render the protection of Section 13 meaningless. 

Section 13 ‘‘declares a rule of construction which cau- 
tions against an expansive reading of that section which 
would adversely affect the right to strike, unless the con- 
gressional purpose to give it that meaning persuasively 
appears either from the structure or history of the stat- 
ute.’? NLRB v. Drivers, Chauffeurs, Helpers, Local Union 
No. 639, et al., 362 U. S. 274, 282 (1960). The clear posi- 
tive language of Section 13 must prevail over the Board’s 
hazy interpretation of Section 8(b).(7)(C). 
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ARGUMENT. 


L 


THE PROHIBITIONS OF SECTION 8(b)(7) APPLY ONLY 
TO A UNION THAT HAS NOT ESTABLISHED A LAWFUL 
COLLECTIVE BARGAINING RELATIONSHIP WITH AN 
EMPLOYEE. 


A. Legislative History of Section 8(b) (7). 


In 1959, Congress enacted the Labor-Management Re- 
porting and Disclosure Act of 1959 (73 Stat. 519, 29 U.S.C. 
Sec. 151, ef seq.), and particularly Section 704(¢) which 
amended Section 8(b) of the National Labor Relations Act 
by adding a new unfair labor practice—Section 8(b) (7). 
Under that section, Congress established restrictions only 
upon recognition and organizational picketing and obliter- 
ated the distinction between the two types of picketing.* All 
such picketing was banned only where (1) the employer 
had “lawfully recognized’’ another union and a question 
concerning representation may not appropriately be raised 
under Section 9(c) of the Act; or (2) where a valid elec- 
tion had been conducted within the twelve months pre- 
ceding the picketing; or (3) where the picketing had been 
conducted without an election petition having been filed 
‘within a reasonable period of time not to exceed 30 days.’’ 
A proviso to Section 8(b)(7)(C) protected informational 
picketing under certain circumstances not material to this 
case. 

The predecessor versions of Section 8(b)(7) reveal a 
political conflict which eventually culminated in a Con- 
gressional compromise. When the Highty-Sixth Congress 
opened, Senator Kennedy introduced a bill which sought 


i dtd en ce 
3. NLRB Vv. Drivers, Chauffeurs, Helpers, Local Union No. 639, 
et al., 362 U. S. 274, 280, n. 8 (1960). 
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to prohibit only extortionate picketing for personal profit. 
It was Senator Kennedy’s view that the insertion of con- 
troversial proscriptions against picketing would defeat the 
chances of passage of labor reform legislation.® 


On January 28, 1959, President Hisenhower transmitted 
to Congress a program of labor reform legislation. Point 
12 of the President’s program requested legislation to ban 
picketing by a union for recognition or organizational 
purposes under specified circumstances. On the follow- 
ing day, Senator Goldwater introduced a bill which em- 
bodied ‘‘the administration’s labor proposals.’” Section 
504 of the Goldwater Bill® made an unfair labor practice 
the picketing by a union of any employer with ‘‘the object”’ 
of “‘foreing or requiring”? an employer to “recognize or 
bargain’’ with a union as the representative of the em- 
ployer’s employees or “forcing or requiring’’ the employees 
to “accept or select’’ the union as their collective bargain- 
ing representative: 

‘<(A) where the employer has recognized in accord- 
ance with this Act any other labor organization 
and a question concerning representation may 
not appropriately be raised under section 9(c) 
of this Act; or 

‘<(B) where within the preceding twelve months a 
valid election under section 9(c) of this Act has 
been conducted; or 

‘<(C) where the labor organization cannot establish 
that there is a sufficient interest on the part of 
the employees in having such labor organization 


EE 

4. 9.505, 86th Cong., Ist Sess., Sec. 602, in I Leg. Hist. (1959) 
76. 

5. I Leg. Hist. (1959) 968. 

6. §. Doe. No. 10, 86th Cong., 1st Sess., in I Leg. Hist. (1959) 
80 at 82. 

7. I Leg. Hist. (1959) 975-976. 

8. §. 748, 86th Cong., Ist Sess., Sec. 504, in I Leg. Hist. (1959) 
84 at 144-145. 
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represent them for collective bargaining pur- 
poses; or 

“<(D) where such picketing has been engaged in for a 
reasonable period of time and at the expiration 
of such period an election under section 9(c) 
has not been conducted.’’ 


The Goldwater Bill was the progenitor of Section 8(b) 
(7) as enacted by Congress and the comments of Senator 
Goldwater are therefore of considerable interest. The 
Senator made it clear that S. 748 did not ban picketing 
“by a union which has demonstrated its majority status 
* * * Recognition picketing is banned in only a limited 
number of situations in the case of a union which has not 
proved its majority status.’” 

The Kennedy Bill and Goldwater Bill were referred 
to the Senate Committee on Labor and Public Welfare to- 
gether with a severely restrictive bill introduced by Sena- 
tor McClellan. The Committee reported out Senate 
Bill 1555 which was identical to the Kennedy Bill in pro- 
hibiting only extortionate picketing for personal enrich- 
ment or profit. The Minority Report severely criticized 
$.1555 in this respect as being totally inadequate to pro- 
tect employers and their employees from the pressures of 
recognition and organizational picketing by stating: 

‘Nevertheless, the committee bill by completely ignor- 
ing recognition and organizational picketing by labor 
unions which do not represent a majority of the em- 
ployees in the picketed enterprise, fails to provide the 
very protection of these employee rights which the 
Taft-Hartley Act prescribes. By doing nothing to limit 
such picketing, the committee bill, in effect, permits 
employees to be restrained or coerced in their right to 


eS 
9. II Leg. Hist. (1959) 1192. 


10. §. 1387, 86th Cong., 1st Sess., Sec. 1, in I Leg. Hist. (1959) 
335-336. 
Ji. §. 1555, 86th Cong., Ist Sess., in I Leg. Hist. (1959) 338. 
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join or not to join a union, to select or refuse to accept 
a union as their collective-bargaining representative, 
as well as permitting an employer to be coerced into 
violating the law by forcing him to recognize a union 
which the majority of his employees do not wish either 
to join or to select as their bargaining representative, 
thus depriving them of the rights guaranteed to them 
by law. 


* * * * s 


“Senate bills S.748 and S.1387 deal with what is com- 
monly known as recognition picketing. They cover the 
type of situation where the union attempts to secure 
recognition and bargaining rights by the pressure 
brought on the employees or employer by a picket 
line. This is also sometimes known as organization 
from the top as distinguished from the accepted or- 
ganizational technique of attempting to persuade the 
employees to join by use of handbills, letters, meetings, 
personal solicitation, etc.’ 


The Committee went on to say: 


““Such picketing also has the purpose of coercing the 
employer into recognizing the union and signing a con- 
tract with it, thus forcing the employees to join, even 
though the employees have shown that they do not want 
the union as their bargaining agent.”’” 


When §.1555 reached the floor of the Senate, Senators 
Goldwater and McClellan introduced S.748 and S.1387, 
respectively, as substitute amendments. The amendments 
were defeated.* 


Senator Keating introduced a substitute amendment 
which banned picketing of an employer with “‘the object’’ 
of recognition or organization— 


“<(A) where the employer has recognized in accord- 
ance with this Act any other labor organization 


a) ket Ren 
12. S. Rept. No. 187 on S. 1555, 86th Cong., 1st Sess. pgs. 74-75, 
77, in I Leg. Hist. (1959) 397 at 470, 471, 473. 


13. II Leg. Hist. (1959) at 1071, 1086, 1184. 
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(not established, maintained or assisted by any 
action defined in section 8(a) as an unfair labor 
practice) and a question concerning represen- 
tation may not appropriately be raised under 
section 9(c) of this Act; or 

where within the preceding nine months a valid 
election under section 9(c) of this Act has been 
conducted unless such labor organization has 
been certified as the representative of employees 
of such employer pursuant to such election or 
unless such labor organization has been desig- 
nated or selected as a representative for the pur- 
poses of collective bargaining by the majority 
of the employees in a unit appropriate for such 
purposes.”’ 


The Keating Amendment was adopted by the Senate™ 
and became Sec. 708 of $.1555 as passed by the Senate on 
April 25, 1959.* 


The Senate Bill differed from the Goldwater Bill in the 
following respects: (1) the Senate Bill disqualified an un- 
lawfully assisted union from being voluntarily recognized 
by the employer; (2) the Senate Bill reduced the insulation 
period after an election from 12 to 9 months and specifically 
exempted a union certified in the election from the picket- 
ing proscriptions; (3) the Senate Bill eliminated the re- 
quirement that the union ‘establish a sufficient interest on 
the part of the employees’’ and exempted from the ban on 
picketing after an election a union which had been desig- 
nated as the representative by a majority of the employees 
in an appropriate unit; and (4) the Senate Bill did not 
proscribe picketing engaged in by a union for ‘‘a reason- 
able time”? without having filed an election petition. 


14. II Leg. Hist. (1959) at 1001, 86th Cong., 1st Sess. 


15. S. 1555, 86th Cong., Ist Sess., Sec. 708, in I Leg. Hist. 
(1959) 516 at 583-584. 
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Senator Keating made it quite clear that the amend- 
ment applied only to the situation where a stranger union 
seeks to foist itself upon the employees by picketing the 
employer in stating: 


‘“‘Mr. President, under this amendment a union would 
be prohibited from picketing or threatening to picket 
an employer only where the object of such procedure 
was to force the employer to bargain or deal with the 
union, or to force the employees either to join the 
union or to select or accept it as their collective bar- 
gaining representative. Every other kind of picketing 
would be absolutely unaffected by this amendment.’”* 


In the House of Representatives several bills were in- 
troduced subsequent to the passage of the Senate Bill. 
Hi. R. 7265 was the House version of the Kennedy bill.” 
Congressmen Landrum and Griffin introduced bills identi- 
eal to the Goldwater Bill and one bill was referred to the 
House Committee on Education and Labor.’* Congressman 
Elliott introduced a bill which was identical to the Senate 
Bill.” 


On July 30, 1959, the Committee favorably reported out 
the Elliott Bill as the House Committee Bill° In dis- 
cussing the ban on recognition and organizational pick- 
eting the Majority Report of the House Committee stated 
that the ‘‘purport of the committee provision * * * is (1) 
to protect the parties to a legitimate collective bargaining 
relationship * * * and (2) to preserve the dignity of the 


16. If Leg. Hist. (1959) 1200, 86th Cong., Ist Sess. 

17. H.R. 7265, 86th Cong., Ist Sess., Sec. 110, in I Leg. Hist. 
(1959) 614. 

18. H. R. 8400, 86th Cong., Ist Sess., See. 705, in I Leg. Hist. 
(1959) 684. 

19. H.R. 8342, 86th Cong., 1st Sess., See. 705, in I Leg. Hist. 
(1959) at 756. 

20. H. Rept. No. 741 on H. R. 8342, 86th Cong., Ist Sess., in 
I Leg. Hist. (1959) at 759. 
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Board’s election process * * *’# The dissenting members 

of the House Committee however, contended that: 
“The committee bill offers virtually no protection 
against blackmail picketing. The evil of such picket- 
ing lies in its interference with the employees’ free- 
dom of choice in selecting a bargaining agent. When 
the economic pressure of an organizational picket line 
threatens the existence of their jobs and their em- 
ployer’s business, employees have no real opportunity 
to make a free choice.’ * 


At this juncture, it should be noted that all the bills 
introduced in the Senate and House were aimed at the 
elimination of one and only one evil—interference with the 
employees’ choice of a bargaining representative through 
the coercion of a picket line.* Once the employees’ choice 
had been exercised without coercion, the Section 8(b) (7) 
issues were resolved. 


When the House Committee Bill reached the floor, Con- 
gressman Landrum proposed an amendment to substitute 
the text of H. R. 8400 for the text of H. R. 8342.% With 
the addition of certain amendments not pertinent to this 
case, the Landrum amendment was adopted and on August 
14, 1959, the House adopted H. BR. 8342, as amended.” 
A Joint Conference Committee was appointed. Senator 
Kennedy reported that the Senate conferees ‘‘accept[ed] 
the limitations on organizational picketing proposed in 
rnd eee 

21. H. Rept. No. 741 on H. R. 8342, 86th Cong., Ist Sess. pgs. 
24-25, in I Leg. Hist. (1959) at 781-782. 

22. H. Rept. No. 741 on H. R. 8342, 86th Cong., 1st Sess. at 
98, in I Leg. Hist. (1959) at 856. 

93. See also Analysis of H. R. 8400, Subsection 705(c), 86th 
Cong.. 1st Sess., in II Leg. Hist. (1959) at 1523. Remarks of 
Congressman Griffin, II Leg. Hist. (1959) at 1534, and his defini- 
tion of ‘‘blackmail picketing” in II Leg. Hist. (1959) at 1657- 
1658. 

24, 86th Cong., Ist Sess., in IT Leg. Hist. (1959) 1645. 


95. H. R. 8342, as amended, 86th Cong., Ist Sess., in II Leg. 
Hist. (1959) at 1702. 
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the House amendment.’”* A Report of the Conference 
Committee was submitted and agreed upon by the Senate 
and House. 


The Conference Report did nothing to explain the lan- 
guage of Section 704(c) of S. 1555," nor did the Senate 
Committee Analysis.*> Both Houses agreed to the Con- 
ference Report, and President Eisenhower approved S. 
1555 on September 14. 


The lack of critical analysis in the Conference Report 
is compensated for by the clear statement of Congressman 
Griffin, a co-sponsor of the House Bill: 

‘“‘At the outset, it should be clear that there is no 
provision in any of the bills which impairs or affects the 
right of organized employees to go on strike for better 
wages and working conditions—and to picket in con- 
nection with such a strike. 

* * * * * 
“The basic purpose of this provision is to implement 
and guarantee the fundamental principle that em- 
ployees shall be free in the right to select, or not to 
select, the bargaining agent of their choice.’? (Em- 
phasis added). 


Thus, the language of Section 8(b)(7) and the legisla- 
tive history clarify, to a great extent, the thrust of the 
section. Voluntary recognition of the union by the employer 
is granted specific statutory approval. See Local 182, 
Teamsters (Sitrue, Inc.), 129 NLRB 1459 (1961). Once 
the employer acknowledges the union as the majority 
representative of his employees, the proscriptions of Sec- 
tion 8(b)(7) are inapplicable. Whether the employer and 
the union thereafter reach a collective agreement is a 


26. II Leg. Hist. (1959) at 1377. 


27. H. Rept. No. 1147 on S. 1555, 86th Cong., Ist Sess., at 40, 
in I Leg. Hist. (1959) at 944. 


28. I Leg. Hist. (1959) at 966-967. 
29. II Leg. Hist. (1959) at 1567. 


23 


matter outside the scope of Section 8(b) (7). The union, 
being the employees’ uncoerced designee as bargaining rep- 
resentative, is free to resort to its traditional economic 
weapons to secure wages, hours and terms of employment 
for the employees. Congress’ policy has not yet moved to 
the point of ‘‘eliminating more and more economic weapons 
from the parties’ grasp.”? NLRB v. Insurance Agents’ 
International Union, 361 U. S. 477, 500 (1960). 


The record is clear that Cartage voluntarily recognized 
and bargained with the Union and that Cartage accepted 
the Union as the bargaining representative of Cartage’s 
drivers. In addition, the law imposed upon Cartage the 
obligation to bargain with the Union as the representative 
of Cartage’s employees. 


B. Petitioners’ Relationship With Cartage Was Lawfully 
Established. 


1. Cartage Lawfully Recognized and Bargained With the Union. 

On September 4, 1959, Bromley came to the Union 
offices for the sole ‘‘purpose of entering into a contract 
[with the Union] covering the operations of Cartage in 
Chicago”’ (J.A. 28). On that date all the Riss drivers, who 
were to become the Cartage drivers, were represented by 
the Union and covered by a collective bargaining agree- 
ment between Riss and the Union (J.A. 27). 


Bromley, aware that the Union represented all the Riss 
drivers, told the Union representatives that he had come 
“to sign a contract covering the present employees at 
Riss and Company’”’ (J.A. 53) and that Cartage was to 
employ the Riss drivers with ‘‘all the attendant benefits’” 
(J.A. 65). In other words, Bromley sought to substitute 
the name of Cartage for that of Riss on the collective 
bargaining agreement. This explains why Bromley came 
to the Union offices, and, within minutes after his arrival, 
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signed a contract identical in terms to the contract in 
effect between Riss and the Union (J.A. 54). Bromley did 
not hesitate to sign the agreement without reading its 
terms (J.A. 54) and without having read Riss’ collective 
bargaining contract (J.A. 57). The reason that Bromley 
accepted all the contractual obligations with such alacrity 
is that Cartage was to operate ‘‘in no manner different 
from that in which * * * Riss did the work’’ (J.A. 34). 


Had the Union representative signed the agreement at 
the September 4 meeting, there would have been no litiga- 
tion. However, the Union, informed by Bromley that 
Cartage would not have any assets in the State of Illinois, 
refused to substitute Cartage for Riss without security for 
the drivers’ wages and vacation pay (J.A. 28). The secur- 
ity requested was a letter from Riss whereby Riss would 
guarantee two weeks wages and vacation pay for the 
drivers in the event of a default by Cartage (J.A. 28). 
The Union’s request was not a caprice but was based upon 
a past experience when ‘‘Riss had turned over its local 
operations to another company that had subsequently 
gone out of business without meeting its full wage obliga- 
tions to its employees * * *’’ (J.A. 28). In acting as they 
did, the Union representatives displayed prudent business 
judgment and a high sense of responsibility to their mem- 
bers. Riss was an interstate motor carrier of freight with 
a terminal and equipment in Chicago and a history of 
collective bargaining with the Union. Cartage, devoid of 
assets and reputation in the community, was but a name. 
In view of its past experience with an employer exactly 
like Cartage, the Union would have been derelict in its 
duty to its members to have permitted Cartage to sub- 
stitute for Riss without some tangible security. 

By signing the agreement, Cartage expressed its com- 
plete acceptance of all the conditions therein contained. 
The Union, however, imposed the additional condition that 
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Cartage secure Riss’ guarantee of payment of wages for 
the drivers. Peick told Bromley that the Union Executive 
Board would have to consider the entire matter (J.A. 54) 
and that in the interim Cartage was to attempt to secure 
the guarantee letter from Riss (J.A. 79-80). The first 
bargaining meeting came to an end. 


On September 17, at another bargaining meeting at the 
Union offices among Peick, Tisch and Cartage’s attorney, 
the Union representative was told that no letter from Riss 
was forthcoming (J.A. 82). It was now apparent that a 
quick agreement was not in the offing. Cartage, having 
been rebuffed in its attempt to contract with the Union 
on the same terms as Riss, decided to propose new terms. 
Peick was told that Cartage had decided to operate on a 
commission basis; that the drivers would purchase the 
tractors and be paid at an established rate per hundred- 
weight of freight picked up and delivered without regard 
to the number of hours worked (J.A. 82-83). The Union 
flatly rejected the new terms (J.A. 83) and this bargaining 
session ended with the parties further apart. 


Further negotiation meetings with the Union represen- 
tatives (J.A. 66) and with the drivers (J.A. 85) failed to 
produce an agreement. Replacements for the drivers were 
garnered through advertisements in the local newspapers 
and directed to report to work without the knowledge of the 
Union (J.A. 63). On October 5, an eleventh hour attempt 
to reach an agreement ended with Tisch’s pithy comment: 
“Tf they [the Riss drivers] work for me, I cannot pay that 
salary’? (J.A. 88). The Union struck Cartage to compel 
Cartage to pay that salary and to pay it to the drivers 
represented by the Union. 

There is nothing novel in these facts. This economic 
power struggle occurs repeatedly. What is unique is that 
the Board has sought to lift this episode from its economic 
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context. At no time did the issue of the Union’s majority 
status enter the negotiations. The trial examiner found, 
with Board concurrence, that ‘‘Cartage had offered recog- 
nition [to the Union] and accepted recognition”’ and that 
the Union had ‘‘obtained recognition by Cartage’’ prior to 
the picketing (J.A. 41). Yet ‘‘recognition”’ is the precise 
proscribed object which the Board finds the Union sought 
to obtain through coercion. The Board resolves this para- 
dox by ignoring it. 


Cartage’s act of signing the agreement with the Union 
on September 4 represented voluntary recognition by 
Cartage of the Union as the bargaining representative of 
Cartage’s employees. The Board has held that it will pre- 
sume that when Cartage signed the agreement with the 
Union that the Union was the majority representative. 
Shamrock Dairy, Inc. 119 NURB 998, 1002 (1957). It would 
have been a violation of the Act for Cartage to have signed 
a collective bargaining agreement with the Union if the 
Union were not the majority representative. Bernhard- 
Altmann Texas Corp., 122 NLRB 1289, 1292 (1959), en- 
forced, 108 App. D. C. 68, 280 F. 2d 616 (1960), affirmed 
366 U. S. 731 (1961). The Board will not presume that 
Cartage acted in such an unlawful manner. Shamrock 
Dairy, supra. Cartage did not act in an unlawful manner 
for, in fact, the Union was the majority designee of Cart- 
age’s employees. 


As late as October 13, Cartage did not dispute the Union’s 
majority status. In a telegram to the Union, Bromley at- 
tempted to withdraw his signature on the ‘‘proposed con- 
tract’? and declared that he did not ‘‘consider that any 
agreement [was] in effect between 705 and our company’”’ 
(J. A. 96). Even at that late date, Bromley did not claim 
that the contract was not binding because the Union had 
lost its majority status. 
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The Board holds that the Union obtained its bargaining 
rights through economic force. This contention is filled 
with emotional appeal but empty of factual content. Cart- 
age sought out the Union and extended recognition to it in 
every conceivable way. Pious protestations by the Board 
that it seeks to protect the freedom of selection of the 
employees’ bargaining representative cannot stand against 
the fact that when these employees were called as peti- 
tioners’ witnesses in the hearing before the trial examiner, 
the General Counsel did not dare to ask the one key ques- 
tion: ‘“Were you forced to join the Union?’’ The General 
Counsel declined to ask any questions to that end (J. A. 
88-89; 91). 

Thus, the undisputed facts reveal that Cartage extended 
voluntary recognition to and entered into a bargaining 
relationship with the Union. Having determined that the 
Union’s economic demands were too great, Cartage chose 
to accept the economic consequences of refusing the Union’s 
terms and then hiring replacements. These are matters 
entirely outside the scope of Sec. 8(b)(7). Under the 
guise of attempting to protect the employees’ statutory 
rights, the Board has used Sec. 8(b)(7) as a wedge to 
intrude itself into the collective bargaining relationship 
between the parties. It is this precise conduct which the 
Supreme Court has recently condemned in stating: 

‘¢[ W]e think the Board’s approach involves an intru- 
sion into the substantive aspects of the bargaining pro- 
cess—again, unless there is some specific warrant 
for its condemnation of the precise tactics involved 
here.’? NLRB v. Insurance Agents’ International 
Union, 361 U. S. 477, 490 (1960). 


Section 8(b) (7) does not, under the circumstances of this 
case, grant such a specific warrant to the Board. 
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2. Picketing to Force Cartage as a Successor Employer to Fulfill 
Its Obligation to Bargain With the Union as Required by 
Section 8(a)(5) of the Act Does Not Violate Section 8(b) 
(7) (©). 

The Board has consistently held with judicial approval 
that the mere change in ownership of a business does 
not relieve the successor of the obligation to bargain with 
the representative of the predecessor’s employees. Cruse 
Motors, Inc., 105 NLRB 242, 247 (1953) ; NLRB v. Armato, 
199 F. 2d 800, 7th Cir., 1952. Where the business enter- 
prise remains essentially the same, the obligation to bargain 
of a prior employer devolves upon his successor in title. 
Colony Materials, Inc., 130 NLRB No. 11, 47 LREM 1247, 
1248 (1961). In determining whether the enterprise has 
remained essentially the same, the test is whether there 
has been a material change in the nature of the business 
or size of the work force. NLRB v. Blair Quarries, 152 F. 
2d 25, 4th Cir., 1945. 


Riss operated the local cartage business from its terminal 
at 2380 South Halsted Street with clerical employees, a 
terminal manager, a dispatcher and salesmen. A call from 
a customer to the Riss terminal was received by a Riss 
employee and transmitted to the dispatcher who relayed 
the information to the local driver (J.A. 70). Riss employed 
11 or 12 drivers (J.A. 27). 


Cartage, having contracted for Riss’ local freight opera- 
tions, occupied a single office in the Riss terminal for which 
it paid no rent (J.A. 52). There was no telephone listing 
for Cartage or signs at the terminal indicating Cartage’s 
presence at the terminal (J.A. 58-59). Cartage retained 
the Riss dispatcher and Riss’ manager remained in charge 
of the terminal (J.A. 70-71). Calls from customers wishing 
service were handled by Riss employees and the dispatcher 
in the same manner as Riss had handled the calls (J.A. 71). 
The trailers were Riss’ and Riss paid for all liability and 
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cargo insurance on the equipment and all of Cartage’s 
dock costs and payroll taxes (J.A. 51; 92). 


The trial examiner found, with the concurrence of the 
Board, that the Cartage drivers were to perform the work 
“cin no manner different from that in which the drivers of 
Riss did the same work”? and ‘‘that the only real difference 
in operations is that while ultimate or the last supervision 
formerly lay with Riss over the Riss drivers, it now lies 
with Cartage over Cartage drivers’”” (J.A. 34). Thus, the 
Board found that the transfer of operations from Riss to 
Cartage did not work a material change in the nature of 
the business.” 


The number of drivers to be employed by Cartage was 
approximately the same as those employed by Riss.2 At 
the September 4 meeting at the union offices, Bromley told 
Peick that ‘‘we [Cartage] will take over the present com- 
plement of [Riss] personnel” (J.A. 65). 


Cartage has continued its predecessor’s business from 
the same location, using the same equipment and handling 
se cr ee es 


30. Cartage, behind its corporate veil, was merely an extension 
of Riss and it acted accordingly. Cartage never applied for au- 
thority from the Illinois Commerce Commission to operate as an 
intrastate or interstate carrier and it was not incorporated in the 
State of Illinois as a domestic corporation or licensed to transact 
business as a foreign corporation (J.A. 97-98). Its two officers 
were residents of Michigan (J.A. 48; 61). The failure to apply 
to the Illinois Commerce Commission for authority to operate sub- 
jected Cartage and its drivers to punishment ‘‘by a fine of not 
less than $25.00 nor more than $300.00 or by imprisonment in the 
county jail for a period of not more than 30 days, or both.’’ 
Chaper 9514 § 282.18, Illinois Revised Statutes, 1959. 

Cartage, however, was secure in the knowledge that it had 
covered its trail well and that resort to the telephone book, State 
government records or a visit to the terminal would reveal nothing 
of its existence. 

31. In an affidavit, marked Exhibit 4, to the Board’s Petition 
for Temporary Relief, filed in this Court, Bromley stated at para- 
graph 6 that: ‘‘We expected in September 1959 that the volume 
of local pick-ups and deliveries at the terminal which we would 
perform for Riss would require approximately 15 drivers.”’ 
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the same products. The drivers were to have been the 
predecessor’s employees performing the identical func- 
tions. Under these circumstances the obligation to bargain 
with the petitioner Union devolved upon Cartage. Colony 
Materials, Inc., supra, 47 LRRM at 1248; NLRB v. Armato, 
supra, at 803. 

Assuming, arguendo, that Cartage had refused to meet 
with the Union as the representative of Cartage’s em- 
ployees, the Board would have found Cartage’s refusal vio- 
lative of Section 8(a)(5) of the Act. NLRB v. Armato, 
supra. Yet, the Board now says that picketing ‘‘with an 
object of forcing an employer [Cartage] to bargain with 
[the Union]”’ (J.A. 16) violates Section 8(b)(7)(C). The 
Board holds that picketing to compel Cartage to fulfill its 
statutory obligation under Section 8(a) (5) would, never- 
theless, violate Section 8(b)(7)(C). The Board’s con- 
struction ‘‘would produce incongruous results’? and such 
construction is not presumed to be the intent of Congress. 
Mastro Plastics Corp. v. NLRB, 350 U. S. 285, 286 (1956). 

Section 8(b)(7) speaks of ‘‘foreing or requiring’? an 
employer to ‘recognize or bargain”? with a union as the 
representative of the employer’s employees. Picketing 
of a successor employer by the representative of the em- 
ployees of the predecessor to compel the unwilling employer 
to bargain with the union is literally a ‘‘forcing” of an 
employer to ‘‘recognize or bargain’’ with the union. This 
is the precise type of literal reading of the statute by the 
Board which the courts have condemned. 

It is more within the intent of Congress to read the 
phrase ‘‘foreing or requiring”’ as meaning requiring the 
employer to do that which the law does not compel him to 


32. The fact that all the cited cases involved certified unions 
is of no moment. The Act makes no distinction between the 
rights of employees represented by certified unions and those em- 
ployees represented by uncertified unions. U. M. W. v. Arkansas 
Oak Flooring Co., 351 U. S. 62, 74-75 (1956). 
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do.* Where, as here, the law has imposed the duty to 
bargain upon the employer, the picketing of the employer 
by the Union to compel observance of that duty cannot be 
violative of Section 8(b)(7)(C). The union is not a 
“stranger”? to the employer because the law has estab- 
lished the propriety of the bargaining relationship between 
the parties. 


I. 


A UNION THAT PICKETS AFTER AN IMPASSE IN CoOL. 
LECTIVE BARGAINING FOR IMPROVEMENT IN WAGES 
OB CONDITIONS OF EMPLOYMENT DOES NOT HAVE 
AS ITS OBJECT “FORCING OR REQUIRING AN EM- 
PLOYER TO RECOGNIZE OR BARGAIN.” 


A. The Board in Total Disregard of Precedent and J udi- 
cial Admonition Has Literally Interpreted the Statu- 
tory Language. 


In finding that petitioners have violated Section 8(b) 
(7)(C), the Board has literally construed the statutory 
language. The Board used an academic dictionary ap- 
proach in defining the statutory phrase ‘‘recognize or 
bargain.’’ The Congressional intent and the other provi- 
sions of the Act were readily ignored by the Board in its 
anxiety to apply a technical reading to the statute. In 
using such a literal approach, the Board has departed from 
both Board and judicial precedent. 


In interpreting the secondary boycott provisions of 
Taft-Hartley, the Board with judical approval avoided 
just such a literal reading. The provisions of Section 8(b) 
Se ee SSS Se 


33. Senator Goldwater ascribed the same meaning to the phrase 
“forcing or requiring’’ when he stated: ‘‘Since the law requires, 
and will compel the employer to bargain with a union which 
represents a majority of his employees, a strong argument may 
even be made for outlawing picketing by a union which has 
demonstrated its majority status. The amendment does not do 
this.’’ II Leg. Hist. (1959) at 1192. 
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(4)(A) and (B) of Taft-Hartley read Kiterally would 
ban all strikes because the Act makes no distinction be- 
tween “‘secondary’’ and ‘‘primary”’ strikes. The Board, 
to avoid such a sweeping unintended effect, interpreted 
Sections 8(b)(4)(A) and (B) giving weight to the other 
provisions of the Act as well as the fact that the Act was 
a result of political compromise. This restrictive inter- 
pretation of the secondary boycott provisions was nec- 
essary to effectuate Congressional intent. The Board’s 
pragmatic and non-mechanical approach has received 
judicial approval in a long series of cases beginning with 
International Rice Milling Co., 84 NLRB 360, enf. denied 
183 F. 2d 21, 5th Cir., 1950, rev’d, 341 U. S. 655 (1951). 


In both Mastro Plastics Corp. v. NLRB, 350 U. S. 289, 
286 (1956) and NLRB v. Lion Oil Co., 352 U. S. 282 
(1957), the Supreme Court cautioned the Board against 
a literal construction of the Act. In Lion Oil, supra, at 
p. 288, the Court stated: 

<cWhat we said [in Mastro Plastics] in ruling out a 
narrowly literal construction of the words of the stat- 
ute is equally apropos here. If the above words are 
read in complete isolation from their context in the 
Act, such an interpretation is possible. However, in 
expounding a statute, we must not be guided by a sin- 
gle sentence or member of a sentence, but look to 
the provisions of the whole law, and to its object 
and policy.’’ 


A non-literal interpretation of Sec. 8(b)(7)(C) leads 
to the conclusion that petitioners did not violate the Act 
by picketing to enforce their economic demands. 
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B. The Analogy Between Sections 8(b) (7)(C) and 
8(b) (4) (C). 

Section 8(b)(7)(C) is patterned upon and extends the 
protection afforded by Section 8(b) (4)(G). Section 8(b) 
(4)(C) prohibits secondary picketing where an object is: 

“‘forcing or requiring any employer to recognize or 
bargain with a particular labor organization as the 
representative of his employees if another labor or- 


ganization has been certified as the representative of 
such employees under the provisions of section 9.”’ 


Section 8(b)(7) uses the same language in prohibiting 
picketing: 
‘“<where an object thereof is forcing or requiring an 


employer to recognize or bargain with a labor or- 
ganization as the representative of his employees.’’ 


It is apparent that any discussion as to the meaning of 


“forcing or requiring”’ requires an examination of cases 
under both Sections 8(b)(4)(C) and 8(b)(7)(C). 


At first blush it would appear that the prohibited ob- 
jects of Section 8(b)(4)(C) were twofold; recognition 
or bargaining. While the statutory language is in the dis- 
junctive, legislative history and Board precedent estab- 
lish that a violation was intended and found only when 
both recognition and bargaining objectives were present. 
This distinction is one of substance and not semantics. 
Section 8(b)(4)(C) was intended to prevent an employer 
from being forced ‘‘to disregard his obligation to recog- 
nize and. bargain with a certified union * * °”’ (Emphasis 
supplied). 1 Leg. Hist. (1947) at 428. 

Section 8(b)(4)(C) prohibits a union from forcing an 
employer to violate his duty to bargain only with the certi- 
fied union and, like its companion Section 8(b)(7)(C), 
seeks to insulate an employer from an obligation to recog- 
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nize a union when he has no lawful duty to do so. A 
certified union under Section 8(b)(4)(C) stands in 
the same position as a ‘“‘lawfully recognized’’ union under 
Section 8(b)(7)(A). In both situations the union is des- 
ignated as the collective bargaining representative of the 
employer’s employees either by a Board certification or 
by voluntary recognition. A Union that has been either 
recognized or certified stands in a much different light 
than a stranger union. 


A stranger union seeks to establish a collective bargain- 
ing relationship by force. Picketing to create such a re- 
lationship was described by Senator Taft as ‘‘racketeering 
strike(s) * * * which are not direct strikes to settle ques- 
tions of wages or hours or better working conditions.’’ 
2 Leg. Hist. (1947) at 1012. The Senator’s view is equally 
persuasive in the instant case; an economic strike involv- 
ing a dispute over wages or terms of employment is pro- 
tected by the Act.* The distinction between strikes over 
‘wages or hours or better working conditions’’ and strikes 
to establish a collective bargaining relationship is vital. 
The evil which Sections 8(b)(4)(C) and 8(b) (7) (C) 
sought to prevent was picketing that had as its object 
recognition of a stranger union, that is, organization from 
the top. 


C. Board Precedent Under Section 8(b) (4) (C) and 8(b) 
(4)(B) Establishes That to Violate the Act a Union’s 
Objectives Must Be Both Recognition and Bargaining. 


In Local 41, Hod Carriers Union ( Calumet Contractors 
Assn.), the Board found that picketing by a stranger 
union in the face of a Board certification of another union 
did not violate Section 8(b)(4)(C). In reaching such 
conclusion, the Board held: 


nn 
34. Senator Taft’s view was approved by Congressman Griffin. 
See Argument, p. 22. 


“Section 8(b)(4)(C), as we read it, does not contain 
a broad proscription against all types of picketing. 
It forbids only picketing with the objective of ob- 
taining ‘recognition and bargaining’ ’’ (Emphasis sup- 
plied). 133 NLRB No. 57, 48 LRRM 1667 (1961). 
The Board’s annual reports provide further support 
of this view. For example, the 19th Annual Report of the 
NLRB (1954) at p. 110 states: 
“Section 8(b)(4)(C) prohibits direct or indirect ac- 
tion to force an employer to recognize and deal with 
a particular union if another union had been certified 
by the Board as the employees’ bargaining representa- 
tive’? (Emphasis supplied). 


The Fallacy of the Board’s Argument that Picketing 
Over Terms and Conditions of Employment Must Have 
a Per Se Object of Forcing an Employer to Bargain 
With a Labor Organization. 


The foundation for the Board’s decision is the finding 
that the Union sought to ‘‘bargain with’’ Cartage over 
the ‘‘terms and conditions of employment’? (J. A. 16). 
Petitioners’ statement that the only dispute was over 
terms and conditions of employment is seized upon by the 
Board as ‘‘an admission of the alleged violation, for Sec- 
tion 8(b)(7)(C) prohibits picketing not only with an 
object of forcing an employer to recognize a labor or- 
ganization, but also, as the [petitioners] here concede to 
be the case, with an object of forcing an employer to 
bargain with a labor organization” (J. A. 16). 


In support of this dubious conclusion the Board relies 
upon the doctrine of Lewis Food Company, 115 NLRB 
890 (1956). In that case the Board specifically found that 
striking to force reinstatement of employees “‘necessarily 
* * © is a strike to force or require the Employer to recog- 
nize and bargain”? Supra, at 892. (Emphasis supplied). 
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Since the issuance of the Board’s decision in the instant 
case the Lewis Food Company doctrine has all but been 
reversed by the Board. In Local 259, U. A. W. (Fanelli 
Ford Sales), 133 NLRB No. 163, 49 LRRM 1021 (1961), 
the Board, in rejecting the per se rule of Lewis Food, held 
that picketing for the reinstatement of employees did not 
have as its object recognition or bargaining and was not 
violative of Section 8(b)(7)(C). The Board’s theory ad- 
vanced in this Court is in direct conflict with the Local 
259 decision. The Board in good conscience cannot ask 
this Court to enforce its decision based on a reversed, dis- 
credited proposition of law. 


Section 8(b)(7)(C) was not designed to limit a union’s 
economic weapons during collective bargaining. Congress 
was concerned only with pre-recognition issues. Picketing 
under 8(b)(7)(C) is limited to a reasonable time not 
to exceed 30 days. The resolution of the right to repre- 


sent the employees would be determined by the outcome 
of an election under Section 9(c). If an election petition 
is not filed, the Board would issue a complaint and seek 
injunctive relief under Section 10(1) of the Act. In either 
event the single issue separating the employer and the 
union (the right to represent the employees) would be de- 
cided. 


In the instant case what purpose would have been served 
by petitioners filing a representation petition? An election 
in this case would not resolve the issue of whether the 
employees would be paid on an hourly or tonnage basis. 
The results of the election would not aid the resolution 
of whether former employees would displace present em- 
ployees. The fact that these disputed issues could not 
be resolved by an election is conclusive proof that Con- 
gress did not intend 8(b)(7)(C) to cover this type of 
dispute. The issues that divide petitioners and Cartage 
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are only economic in nature. Congress ‘left the resolution 
of economic issues to the parties. 


The Board’s contention that a union which strikes sub- 
sequent to recognition and bargaining violates 8(b) (7) (C) 
would establish a precedent whereby every strike over 
wages would violate 8(b) (7) (C) Applying the Board’s 
logic, it can be argued that any recognized union which 
pickets to force an employer to accept its wage demand 
does so with an object of forcing an employer to bargain 
as to this matter. Under such theory all economic strikes 
would violate 8(b)(7)(C). Congress obviously intended 
no such result. The Supreme Court’s observation as to the 
conflicting congressional views and political give-and-take 
which marked the passage of the Taft-Hartley Act, though 
ignored by the Board, is equally applicable to the Labor 
Management Reporting and Disclosure Act of 1959: 


“Tt is relevant to recall that the Taft-Hartley Act 
was, to a marked degree, the result of conflict and 
compromise between strong contending forces and 
deeply held views on the role of organized labor in 
the free economic life of the Nation and the appro- 
priate balance to be struck between the uncontrolled 
power of management and labor to further their re- 
spective interests. This is relevant in that it coun- 
sels wariness in finding by construction a broad pol- 
icy * * * as such when, from the words of the 
statute itself, it is clear that those interested in just 
such a condemnation were unable to secure its embodi- 
ment in enacted law.’’ Local 1976, United Brotherhood 
of Carpenters v. NLRB, 357 U. S. 93, 99-100 (1957) ; 
quoted with approval in NLBB v. Drivers, Chauffeurs, 
Helpers, Local Union No. 639, et al., 362 U. S. 274 
(1960). 


Se SS ee 

35. General Counsel advanced the extreme theory ‘‘that should 
it be found that there is a collective bargaining agreement in ef- 
fect between Cartage and the Union the picketing being conducted 
by the Union is still for the object proscribed by Section 8(b) (7) 
of the Act”? (J. A. 33). 
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In reaching the decision in this case the Board not only 
read ‘‘recognize or bargain’’ in a literal sense but ig- 
nored controlling precedent. In International Brotherhood 
of Teamsters, Local 20, 115 NLRB 1290 (1956), the Board 
found that a union which struck after reaching an impasse 
in collective bargaining did not have an object of recog- 
nition or bargaining. The Board held: 

<CWe are in unanimous agreement that the 8(b) (4) (B) 
allegation of the complaint be dismissed, as the rec- 
ord shows that the Respondents and [the employer] 
did bargain with respect to terms of a proposed con- 
tract proffered by the Union, but were unable to reach 
an agreement.’’ Supra, at 1293. 


The Local 20 case is controlling; the precedent estab- 
lished must be followed as the Board has never overruled 
this decision. Thus, once a union and an employer have 
bargained, subsequent picketing to obtain improvement in 
wages, hours or other terms of employment does not have 
as its object ‘‘recognition or bargaining”? and is not vio- 
lative of Section 8(b)(7)(C). 

The Board can find no precedent to support its extra- 
ordinary decision now under review by this Court. Past 
decisions of the Board are ignored. Decisions reached 
after the issuance of the instant case offer no comfort to 
the Board** This case stands for the proposition that 
neither logic nor precedent are required to father a 
Board decision. The lineage of the instant case began 
and ended the day the Board issued the decision. This 
ease can claim no heritage to the past or relationship to 
the present. It stands as a historical accident. 


36. International Brotherhood of Teamsters, Local 20, 115 
NLRB 1290 (1956). 

37. Local 259, U. A. W. (Fanelli Ford Sales), 133 NLRB No. 
163, 49 LRRM 1021 (1961) ; Local No. 41, International Hod 
Carriers (Calumet Contractors), 133 NLRB No. 57, 48 LRRM 
1667 (1961). 


Ti. 


PICKETING OF AN EMPLOYER TO PROTEST SUB-STAND- 
ARD WAGES DOES NOT VIOLATE SECTION 8(b) (7) (C). 


The Board in a recent case held that picketing by a 
stranger union to protest wage rates which the employer 
had negotiated with a certified union did not violate Sec- 
tion 8(b)(4)(C). In Local No. 41, International Hod Car- 
riers (Calumet Contractors), supra, the Board avoided the 
per se approach which was made in the instant case. It 
was the Board’s opinion that: 


“Tt may be argued—with some justification—that pick- 
eting by an outside union when another union has 
newly won Board certification is an unwarranted har- 
assment of the picketed employer. But this is an 
argument that must be addressed to Congress. Sec- 
tion 8(b) (4) (C), as we read it, does not contain a 
broad proscription against all types of picketing. It 


forbids only picketing with the object of obtaining 
“recognition and bargaining’ ’’ (Emphasis supplied). 


On the one hand the Board holds that the proscribed 
object must contain both recognition and bargaining while 
on the other hand (the case under review) the Board holds 
that either recognition or bargaining constitute separate 
proscribed objects. 


The Board in the Local No. 41 case holds that a stranger 
union in the face of a Board certification has a right to 
picket to protest the fact that an employer pays, to em- 
ployees not members of the stranger union, less than the 
stranger union’s wage rates. The rights of the employer 
and the certified union which represents all the employees 
as well as the stability of the collective bargaining rela- 
tionship are subordinate to the right of the stranger union 
to picket. The purpose of such picketing has only an in- 
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direct effect, viz., helping the stranger union protect the 
wage rates of its members. 


While permitting the stranger union to picket for such 
an indirect effect, the Board in this case prohibited peti- 
tioner Union, which had been recognized and had bar- 
gained to impasse, from picketing for the direct purpose 
of forcing Cartage to pay the wage scale which the union 
had insisted upon during bargaining negotiations, to its 
own members. The Board by such illogical reasoning con- 
cludes that a union which had bargained to impasse and 
picketed to obtain improvement in wages violates the Act 
because its object is recognition and bargaining. How- 
ever, a stranger union which pickets for improvement of 
wages for non-members in the face of a certified union does 
not have as its object recognition and bargaining. 


It is inconceivable that Congress intendend that a stranger 
union would have a greater right to picket than a union 


which, after bargaining in good faith, seeks to improve 
the wages of its members who vigilantly maintain its 
picket line. The Board’s decision under review by this 
Court in light of the Local 41 case is neither ‘‘reasonable 
nor fair,”’ nor is it supported by ‘¢substantial evidence’’ 
within the meaning of Universal Camera Corp. v. NLRB, 
340 U. S. 474 (1951). 


Iv. 


IN PICKETING CARTAGE THE UNION DID NOT HAVE AS 
ITS OBJECT BARGAINING FOR CARTAGE’S EMPLOYEES 
OR SEEKING RECOGNITION FOR SUCH EMPLOYEES. 
THE UNION REPRESENTED ONLY THE FORMER EM- 
PLOYEES OF CARTAGE AND AFTER THEIR REPLACE- 
MENT SUCH INDIVIDUALS WERE NOT ‘‘HIS [CART- 
AGE’S] EMPLOYEES’’ WITHIN THE MEANING OF SEC- 
TION 8(b) (7) (C). 

Section 8(b)(7)(C) applies only when a union requires 
‘can employer to recognize or bargain with a labor organi- 
zation as the representative of his employees’’ (Emphasis 
supplied). 

After a bargaining impasse was reached, Cartage re- 
placed the union drivers with contract drivers. The for- 
mer drivers once being replaced lost their employee status 
and ceased to be ‘‘his [Cartage’s] employees.’’ The Board 


recognizes that at no time did petitioners seek to represent 
or bargain for replacement contract drivers. 


The limitation of Section 8(b)(7)(C) to ‘shis employees”’ 
was intentional. Congress in Section 8(b)(7)(C) sought 
to protect an employer and ‘‘his employees’’ from having 
an illegal collective bargaining relationship foisted upon 
them. Congress was not concerned with an attempt to 
force an employer to replace employees for such conduct 
was already prohibited by Section 8(b)(4)(D). See Sec- 
tion V of Argument for further discussion of this point. 

Farther evidence that Congress sought to limit the appli- 
cation of Section 8(b)(7)(C) by the phrase ‘‘his em- 
_ployees’’ is contained in Section 8(b)(4) which applies 
to ‘‘the employees of any employer.”? In so broadening 
the coverage Congress replaced the phrase ‘semployees of 
any employer’’ with the phrase ‘“cany individual employed 
by any employer.’’ It is clear that when Congress in- 
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tended a broad coverage, careful language to achieve such 
purpose was chosen. The fact that restrictive language is 
used in Section 8(b)(7)(C) establishes that Congress in- 
tended that section tc have a limited coverage. An infer- 
ence that Congress intended ‘“‘his employees’’ to have a 
broad meaning is negated by the fact that when Congress 
intended such results, as in Section 8(b) (4), appropriate 
language was used. Certainly, if Congress had intended 
Section 8(b)(7)(C) to apply to the instant situation, less 
restrictive language than ‘this employees’? would have 
been adopted. 

Since the object of the Union’s picketing was not directed 
to Cartage’s employees, it follows that 8(b)(7)(C) was not 
violated. 


V. 


COVERAGE OF SECTION 8(b) (4)(D). THE EXCLUSIVE 
NATURE OF SECTION 8(b) (4) (D) PRECLUDES COVER- 
AGE BY SECTION 8(b) (7) (C). 


Because of the lengthy portion of the Board’s decision 
which was devoted to a discussion of the application of Sec- 
tion 8(b)(4)(D), it is difficult to tell whether the peti- 
tioners were, in fact, charged with a violation of Section 


8(b)(7)(C) or 8(b)(4)(D)-* 


A majority of the Board found that ‘‘an object of the 
picketing was to force Cartage * * * to employ certain 
union members (the former Riss drivers) for work it was 
then performing without union members” (J.A. 15). This 
language is appropriate to a finding of an 8(b)(4) (D), 
not an 8(b)(7)(C) violation. The Board in sub- 


38. A Section 8(b)(4)(D) violation was neither charged nor 
litigated. 
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stance found that petitioners were picketing to force the 
assignment of work to the union drivers. Such object is 
violative of 8(b)(4)(D) since ‘‘Section 8(b)(4)(D) for- 
bids a labor organization from engaging in or inducing 
strike action for the purpose of forcing any employer to 
assign particular work tasks * * *’? Twenty-Fifth Annual 
Report of the National Labor Relations Board (1960), at 
111. 


Individual Board members were also troubled with the 
8(b)(4)(D) problem. Board Member Kimball, dissenting, 
observed that petitioners might have violated another 
section of the Act, 8(b)(4)(D), but had not violated Sec- 
tion 8(b)(7)(C) as charged (J.A. 19). Member Kimball 
held that the object of the picketing was not ‘‘the forcing 
of an employer to recognize and bargain with a labor or- 
ganization * * * [but] was displacement of such employer’s 
employees by the former employees of the predecessor em- 
ployer, Riss’? (J.A. 19-20). Member Fanning was not 
‘‘eonvinced that the facts in this case indicate a jurisdic- 
tional dispute in the sense of Section 8(b)(4)(D) [and] 
* * * deems it unnecessary to decide whether picketing 
which constitutes a violation of Section 8(b)(4)(D) does 
or does not violate the provisions of Section 8(b)(7)(C)”’ 
(J.A. 17). 

Whether petitioners’ conduct fell within the ambit of 
Section 8(b)(4)(D) or 8(b)(7)(C), or both sections, is 
indeed relevant. Picketing for the purpose of forcing 
Cartage to assign the work currently being performed by 
contract drivers to union members falls precisely within 
the proscription of 8(b)(4)(D) and not 8(b)(7)(C). It is 
inconceivable that Congress intended 8(b)(7)(C) to cover 
the same factual situation which would constitute a viola- 
tion of 8(b) (4) (D). 

To reach such conclusion, it would be necessary to infer 
that Congress was unaware that 8(b)(4)(D) provided a 
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remedy for work assignments, or that Congress intended 
a duplicate coverage. In NLRB v. Drivers, Chauffeurs, 
Helpers, Local Union No. 639, et al., 362 U. S. 274 (1960), 
the Supreme Court indicated that duplicate coverage was 
not presumed to be intended by Congress. A similar con- 
struction, that is, Section 8(b) (4) is but a repetition of the 
prohibition of 8(b)(1)(A) was rejected in International 
Brotherhood of Electrical Workers v. NLRB, 341 U. S. 
694, 702 (1951). We submit that both presumptions are 
unwarranted. In enacting 8(b) (7) (C) Congress prohibited 
conduct which previously had been permissible. 


We agree with the Board that a union can violate more 
than one section of the Act. Obviously, secondary picket- 
ing can violate Sections 8(b)(4)(A) and (B) since these 
sections are correlative and companion sections intended 
to prohibit different types of secondary activity. In con- 
trast, Section 8(b) (4) (D) is distinct and unique from all 
other provisions of the Act. It is the only section of the 
Act which encourages parties to voluntarily enter into 
agreements to settle their disputes. 


‘An unfair labor practice charge under this section 
[8(b)(4)(D)], however, must be handled differently 
from charges alleging any other type of unfair labor 
practice. Section 10(k) requires that parties to a 
jurisdictional dispute be given 10 days, after notice 
of the filing of charges with the Board, to adjust their 
dispute. If at the end of that time they are unable to 
‘submit to the Board satisfactory evidence that they 
have adjusted, or agreed upon methods for the volun- 
tary adjustment of, the dispute,’ the Board is em- 
powered to hear and determine the dispute. Section 
10(k) further provides that pending section 8(b) (4) 
(D) charges shall be dismissed where the Board’s de- 
termination of the underlying dispute has been com- 
plied with, or the parties have voluntarily adjusted the 
dispute.”? Twenty-Fifth Annual Report of the Na- 
tional Labor Relations Board (1960), at 111 and 112, 
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A further example of the difference between 8(b) (7) (C) 
and 8(b)(4)(D) is that only under the latter section does 
a person have a right to seek damages under Section 303 of 
the Act. Congress in passing the Labor-Management Re- 
porting and Disclosure Act of 1959, chose not to give a 
party injured by an 8(b) (7) violation the right to seek dam- 
ages. This difference in remedial treatment indicates that 
Congress did not intend that the same conduct would fall 
within the purview of both 8(b)(7)(C) and 8(b) (4) (D). 
The Board, contrary to Congress’ intent, would give the 
employer the choice of remedies. 

In view of the uniqueness of Section 8(b)(4)(D) and the’ 
different remedy authorized by Section 303, we suggest 
that the reasoning of Member Kimball, as quoted below, is 
more persuasive than that of the majority: 


‘‘Congress in enacting 8(b)(7)(C) could [not] have 
intended that the situation here presented could fall 


into both sections of the Act * * ° for it is a sound 
rule of statutory construction to apply that portion 
of the Act which more nearly covers the situation exist- 
ing rather than attempt to extend and apply another 
portion of the Act of doubtful application” (J.A. 20). 


VI. 


THE RIGHT TO STRIKE GUARANTEED BY SECTION 13 
OF THE ACT PROTECTS PETITIONERS’ PICKETING 
ACTIVITIES. 


Section 13 of the Act provides: 


‘‘Nothing in this Act, except as specifically provided 
for herein, shall be construed so as to either interfere 
with or impede or diminish in any way the right to 
strike, or to affect the limitations or qualifications on 
that right.’’ 


Section 13 ‘‘declares a rule of construction which cau- 
tions against an expansive reading of that section which 
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would adversely affect the right to strike unless the con- 
gressional purpose to give it that meaning persuasively 
appears either from the structure or history of the statute.”’ 
NLRB v. Drivers, Chauffeurs, Helpers, Local 639, supra, 
at p. 282. 


The Board’s interpretation of Section 8(b)(7)(C) would 
render Section 13 meaningless. Applying its decision in this 
case as precedent the Board must find that all economic 
strikes violate Section 8(b)(7)(C) because such strikes 
have as their object a desire to compel an employer to 
bargain with the striking union. Section 13 shields peti- 
tioner Union’s picketing from the Board’s unsupported and 
unwarranted interpretation of Section 8(b)(7)(C). In a 
conflict between the clear language of Section 13 and the 
Board’s hazy interpretation of Section 8(b)(7)(C), the 
former as a positive statement of congressional policy 
must control. 


The Board rigidly interpreted Section 8(b)(7)(C) in 
holding that a union is per se guilty of a violation by 
picketing to force an employer to accede to its bargaining 
demand. This per se rule has been condemned by this Court 
in Sales Drivers Local 859, et al. v. NLRB, 97 App. D. C. 
173, 229 F. 2d 514 (1955), where this Court in denying en- 
forcement of the Board’s order in respect to application 
of the so called Washington Coca-Cola doctrine, held: 


“No rigid rule which would make these few factors 
conclusive is contained in or deductible from the statute. 
To read it into the statute by implication would unduly 
invade the application of Section 13 which preserves 
the right to strike ‘except as specifically provided’ in 
other provisions of the Act.’’ 


The Supreme Court’s interpretation in favor of Section 
13 as against the Board’s interpretation of Section 8(b) 
(1)(A) in the Local 639 case applies with equal force to 


47 


the Board’s present interpretation of Section 8(b)(7)(C). 

In that case the Court stated: 
“Therefore, Section 13, is a command of Congress to 
the courts to resolve doubts and ambiguities in favor 
of an interpretation of Section 8(b)(1)(A) which 
safeguards the right to strike as understood prior to 
the passage of Taft-Hartley Act.’’ NLRB v. Drivers, 
Chauffeurs, Helpers, Local 639, supra, at p. 282. 


The Supreme Court’s words of caution should be heeded 
by this Court. The right to strike must be protected from 
the Board’s attack. 


CONCLUSION. 


We conclude by citing the following comments of dis- 
senting Member Kimball: 
“Therefore, in view of the wording of Section 8(b) (7) 


(C) and the complete absence of legislative history to 
support the view of the majority, I believe that the 


clear meaning of that section cannot with validity be 
expanded to cover the present case. Accordingly, I 
would dismiss the 8(b)(7)(C) complaint in its en- 
tirety’’ (J.A. 20). 


For the reasons set forth above the Board’s order should 
be set aside. 
Respectfully submitted, 
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COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon the petition of 
Local 705, International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, 
Louis Peick, its Secretary and Treasurer, and Joseph 
Desmyter, Business Agent,’ to review and set aside 
an order of the National Labor Relations Board is- 
sued against them on February 20, 1961, pursuant to 
Section 10(¢) of the National Labor Relations Act, 


1 Hereafter referred to collectively as the Union, or peti- 
tioners. 


(1) 
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as amended (61 Stat. 136, 73 Stat. 519, 29 US.C., 
Secs. 151, et seg.). The Board has filed a cross- 
petition, requesting enforcement of its order. The 
Board’s decision and order are reported at 130 
NLRB 558 (J.A. 15-20)? This Court has jurisdic- 
tion of the proceedings under Section 10 (e) and (f) 
of the Act. 


L. The Board’s findings of fact 


In brief, the Board found that petitioners violated 
Section 8(b)(7)(C) of the Act by picketing Cartage 
and Terminal Management Corporation (hereafter 
called Cartage; the charging party herein) for more 
than a reasonable period of time after November 13, 
1959, with an object of forcing Cartage to recognize 
and bargain with the Union. The Union had never 
been certified as the representative of Cartage’s em- 
ployees, nor had it filed a petition for an election 
under Section 9(c) of the Act, and the picketing had 
the effect of stopping deliveries. In these circum- 
stances, the basic question is whether the Board 
properly found that an object of the picketing was 
to force Cartage to accept the Union as the bargaining 
representative. The subsidiary facts constituting the 
basis for this finding may be summarized as follows. 


243A” yeferences are to pages of the Joint Appendix. 
Wherever in a series of references a semicolon appears, refer- 
ences preceding the semicolon are to the Board’s findings; suc- 
ceeding references are to the supporting evidence. 

2 The effective date of Section 8(b) (7) (C), as enacted by the 
Labor Management Reporting and Disclosure Act of 1959 (P-L. 
86-257, 73 Stat. 519, approved September 14, 1959). 


3 
A. Background 


Riss and Company, Ine. (hereafter called Riss) is 
a Missouri corporation with its principal office at 
Kansas City, Missouri, which operates in 22 states as 
a common carrier of motor freight between terminals 
located along its system (J.A. 25-26 ; 68-69). Cartage, 
a Michigan corporation with its principal office at 
Melvindale, Michigan, is one of several companies 
providing local freight pickup and delivery service 
under contract to Riss at one or more of these termi- 
nals (J.A. 26; 48-49, 60). 

On August 21, 1959, Riss entered into a contract 
with Cartage sma that Cartage would take over 
the local pickup and delivery of freight for Riss at its 
Chicago terminal on the same basis as Cartage was 
already furnishing such service to Riss in Detroit 
(J.A. 27; 49-50, 53, 58, 62, 70, 91-92, 93). Riss, under 


this arrangement, was to discontinue its own local 
hauling operation in Chicago, which it had hitherto 
performed with its own equipment and employees 
(ibid). The Union represented the 11 or 12 employee- 
drivers of Riss who were doing this work and was 
party to a collective bargaining agreement with Riss 
establishing the terms and conditions of the drivers’ 


employment (J.A. 27-28; 70, 85). 


B. Preliminary discussions between Cartage and the Union concerning 
Cartage’s future operations in Chicago 


On September 4, 1959, Joseph Bromley and Arthur 
Tisch, respectively the President and Vice-President- 
Secretary of Cartage, called at the Union’s office to 


discuss a contract covering Cartage’s future opera- 
634674—62 
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tions in Chicago (J.A. 28; 52-53, 58, 61, 65, 79). In 
conferring with petitioners Peick and Desmyter, 
President Bromley of Cartage offered to take over the 
entire complement of local drivers for Riss “with all 
the attendant benefits”, and proposed, on this basis, 
to sign a contract with the Union (J.A. 28; 57, 53, 
62, 65, 73, 79). The Union representatives indicated 
that, before the Union would enter into any such re- 
lationship with Cartage, the Union would require that 
Riss guarantee in writing Cartage’s performance of 
the contract to the extent of two weeks’ wages, health 
and pension contributions, and vaeation pay (J.A. 
28; 53-54, 74-75, 79). Bromley agreed to seek such a 
commitment from Riss and signed two copies of a 
labor contract identical to the Union’s then operative 
agreement with Riss (J.A. 28-29; 58, 74, 75-76, 79). 
The Union representatives retained both copies of this 
document, stating that the Union’s acceptance of the 
contract would have to be taken up with the Execu- 
tive Board and would, in any event, depend upon the 
Union’s receipt of the written guarantee (J-A. 29; 
54, 80). 

About a week later, the Cartage proposal was ap- 
proved by the Executive Board, subject to the re- 
quirement that the Union obtain the guarantee from 
Riss (J.A. 29; 80-81). Petitioner Peick and the 
President of the Union affixed their signatures to the 
agreement previously executed on behalf of Cartage 
at the time of this action (J.A. 29; 81). 

Between September 14-17, 1959, Vice President 
Tisch of Cartage conferred with the local Riss drivers 
and sought to persuade them to become drivers for 
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Cartage under an owner-operator commission arrange- 
ment (J.A. 31; 62-63, 84-86, 90-91, 94-95). Sometime 
during this period, petitioner Desmyter, who was 
brought in on these discussions, pointed out to Tisch 
the provisions in the Union’s contract with Riss cover- 
ing owner-drivers and informed Tisch that, if Cartage 
wanted to buy the Riss tractors and pay the men by 
the hour, it could do so under these provisions (J.A. 
65-67). Desmyter added that Cartage was ‘just not 
going to operate” on an owner-operator commission 
basis, as it did in other cities, “here in Chicago’’ 
(J.A. 66, 67, 83, 88-89). The drivers, in turn, told 
Tisch that they “would be glad to work for him if he 
paid Union scale”’ but, if he did not, then they would 
not work for Cartage (J.A. 88-89). Tisch, at first, 
declared that he would go along with the terms of the 
Riss agreement, but when he discovered that these 
terms called for an hourly rate and guarantee, rather 
than a tonnage rate, Tisch “threw up his hands and 
said, ‘I couldn’t pay it’’”’ (J.A. 86, 88-89). 


C. The breakdown of discussions between Cartage and the Union results 
in Cartage hiring drivers other than the local drivers for Riss 


On September 17, Vice President Tisch of Cartage 
accompanied by an attorney, visited the Union office 
to determine whether Cartage had a contract with the 
Union (J.A. 29; 64, 81). Petitioner Peick told Tisch 
the contract had been approved and executed and 
asked for the guarantee from Riss (J.A. 29; 64, 81). 
When Tisch indicated he could not produce the guar- 
antee, Peick withheld the copies of the contract, 
stating that the Union had signed them only on condi- 
tion that Riss would become Cartage’s guarantor 
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(J.A..29-30; 64, 81, 82, 84). After a further discus- 
sion involving Cartage’s plans to put the drivers on a 
commission basis without regard to the hours worked, 
the Cartage officials departed without the contract 
(J.A. 30; 81-83). 

Either unable or unwilling to hire the local drivers 
for Riss on the Union’s terms, Cartage between Sep- 
tember 17-21, 1959 recruited drivers owning their 
own tractors through advertisements placed in the 
local newspapers and executed individual contracts 
of employment of the owner-operator commission type 
with five of these drivers (J.A. 31; 60-61, 63, 94-95). 


D. The Union’s dispute with Riss 


When on September 21, 1959, Cartage attempted to 
begin its Chicago operations with only these newly 
recruited employees, the Union immediately placed 


pickets at the truck entrance to the terminal (J.A. 
30; 50, 63, 87). Directed against Riss, the picketing 
lasted until September 24, when the Union prevailed 
in its contentions that Riss had failed to take the 
proper steps under its contract with the Union in 
terminating its local-driver employees (J.A. 30; 60, 
77). On that date, Riss put the drivers back to work 
pending their proper termination under the contract, 
as of October 2, 1959 (J.A. 30; 60). 

The termination notice from Riss under date of 
October 1, sent to each of the local drivers, stated 
that Riss was requesting Cartage to attempt to em- 
ploy all drivers being terminated, and that Cartage 
would have a representative at the terminal through- 
out the day on October 2 for the purpose of discuss- 
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ing their employment (J. A. 30; 96-97). Vice-Presi- 
dent Tisch of Cartage also told Desmyter on October 
1 that the former Riss “‘drivers would be taken care 
of according to the union contract”’ (J.A. 67). 


E. The picketing and its objects 

On October 5, Cartage attempted to resume its Chi- 
cago operations with personnel that did not include the 
former local drivers for Riss (J.A. 31; 71, 76-77, 87- 
88). The Union again began picketing the terminal, 
this time directing its conduct against Cartage (J.A. 
31; 71, 76-77).‘ The picket line, made up of the 
former Riss drivers, was continuously maintained at 
the terminal after October 5 (J.A. 31; 76-77, 89). 

On October 13, Cartage sent a telegram to the Union 
signed by President Bromley expressly withdrawing 
his signature from the proposed contract and stating 
that Cartage considered this document of no force and 
effect (J.A. 31; 61, 96). Petitioner Peick’s telegram 
of the following day replied that the Union did not 
regard Cartage’s action as affecting the validity of the 
contract, and that the Union considered Cartage bound 
by this agreement (J.A. 31). At no time subsequent 
to this exchange did Cartage engage in further deal- 
ings with the Union (J.A. 84). 


«The picket sign at first read: 


The placard was later revised to state that the Union was 
picketing against Cartage (J.A. 37-38). 
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At the Board hearing, petitioner Desmyter testified 
that the picketing was being conducted on behalf of 
“the [Local] 705 Teamsters, [former] truckdrivers for 
Riss”, because ‘‘Cartage * * * was supposed to take 
[these] men over, like they said when they wanted the 
contract” (J-A. 37; 76, 77) Desmyter reaffirmed, under 
further questioning, in the following colloquy, that the 
Union claimed to represent the former Riss drivers 
as Cartage’s employees (J.A. 77): 

Tra, ExaMINER. What was the purpose of 
picketing against Cartage on October 5? What 
did you hope to accomplish? 

THE Witness [Desmyter]. They refused to 
live up to the contract. 

* * * * * 

Q. By Mr. Squillacote [General Counsel]. 
Were you picketing against Cartage Terminal, 
because you claim your union represented the 
employees of Cartage and Terminal Manage- 
ment Corporation? 

A. Yes. 

Q. You so claim now? 

A. Yes, because he has a signed contract. 

Q. And that is the purpose of your picketing ? 

A. Yes, he claimed he would put all our men 
to work, which he did not do. 


Il. The Board’s conclusions and order 
On the foregoing facts, the Board concluded, in 
agreement with the Trial Examiner, that petitioners 
picketing of Cartage violated Section 8(b)(7)(C). 
The Board unanimously found that ‘‘an object of the 
picketing was to force Cartage (1) to employ certain 
union members (the former Riss drivers) for work it 
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was then performing without union members, and 
(2) to recognize and bargain with the Union as the 
representative of such employees” (J.A. 15-16). The 
Board accordingly determined, one member dissent- 
ing, that petitioners’ conduct fell within the Section 
8(b)(7) restriction upon picketing with an object of 
‘forcing or requiring an employer to recognize or 
bargain with a labor organization as a representative 
of his employees.’”’ Thus, in the Board’s view, the 
Union was admittedly seeking to “force” Cartage to 
“recognize or bargain” with the Union concerning the 
terms and conditions of employment of the former 
Riss drivers as “employees” of Cartage, at a time 
when Cartage, in the absence of any certification or 
contract binding it to recognize and deal with the 
Union, had lawfully declined either to employ the 
former Riss drivers or to maintain a collective bar- 
gaining relationship with the Union (J.A. 16, 37). 
On this basis, the Board rejected petitioners’ claim 
that no recognitional dispute was involved and their 
further argument that the picketing was in protest 
against alleged unfair labor practices committed by 
Cartage. The Board also rejected the position of its 
dissenting member that the picketing fell within the 
exclusive ambit of Section 8(b) (4) (D). 

The Board’s order directs petitioners to cease and 
desist from picketing Cartage in violation of Section 
8(b)(7)(C) and to post appropriate notices. 


SUMMARY OF ARGUMENT 


I. Section 8(b)(7) prohibits a union that is not 
currently certified as the representative of an em- 
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ployer’s employees from picketing that employer for 
recognition or organizational purposes for more than 
a reasonable period of time, not to exceed thirty days, 
unless the union files a petition for an election during 
that period. Petitioners do not question the Board’s 
finding that the Union picketed Cartage for more than 
thirty days without having filed a representation peti- 
tion, nor do petitioners claim that their picketing falls 
within the immunity granted to certain picketing by 
a proviso to Section 8(b)(7)(C), for the picketing 
concededly had an effect of inducing a stoppage of 
deliveries. Petitioners contend, however, that the 
Board erred in concluding that the object of the 
picketing was to force or require Cartage to recognize 
or bargain with the Union. Petitioners also claim 
that their conduct, even if it might be deemed to have 
violated Section 8(b)(7)(C), more properly, under 
the Board’s findings, would fall within the ambit of 
Section 8(b)(4)(D), and that Congress could not 
have intended, in view of the uniqueness of Section 
8(b)(4)(D), that the same factual situation which 
would constitute a violation of Section 8(b) (4)(D) 
was also covered by Section 8(b) (7(C). 

IL. Petitioners’ contention that the Board erred in 
finding that the Union picketed for an object pro- 
scribed by Section 8(b)(7), that is, for recognition, 
rests on (1) its assertion that Cartage had, before the 
picketing began, voluntarily extended recognition to 
and engaged in negotiations with the Union, and (2) 
its assertion that Cartage, as a “successor”? employer 
to Riss, with whom the Union had an agreement, was 
obligated to bargain with the Union, thereby violated 
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Section 8(a) (5), and, accordingly, petitioners’ picket- 
ing was in protest against this conduct by Cartage. 

A. The facts show that, at most, Cartage extended 
only conditional recognition to the Union, dependent 
upon Cartage taking over the former Riss employees. 
The record also conclusively shows that no binding 
contract was ever executed between Cartage and the 
Union, principally because the Union never executed. 
and delivered to Cartage the alleged contract. De- 
spite this, the Union at all pertinent times was insisting 
that Cartage could only continue to haul for Riss in 
Chicago if the Union had a contract with it covering 
the former Riss drivers as Cartage employees. Cart- 
age, on the other hand, was attempting to perform 
these functions without such a contract, and without 
employing the former Riss drivers. The Union’s 
picketing to enforce these demands, which, if granted, 
would immediately establish it as the exclusive rep- 
resentative of Cartage’s employees without resort to 
a Board election was, without more, sufficient to estab- 
lish the recognitional object of the picketing. 


The Board’s findings of fact, supported by the 
record, thus show that no more is involved here than 
a pre-recognitional dispute. As Cartage’s offer of 
recognition was at best contingent upon a condition 
that was not fulfilled, the Union, by continuing to 
press for recognition and bargaining, was in the same 
position as if no preliminary negotiations had been 
conducted. Indeed, had Cartage originally extended 
complete recognition to the Union, both Cartage and 
the Union would have committed unfair labor prac- 
tices, for, with none of the Riss employees hired by 
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Cartage, the Union could not conceivably have demon- 
strated an existing majority status. 

B. Even assuming that Cartage originally granted. 
recognition to the Union and then withdrew it, Sec- 
tion 8(b) (7) (C) nonetheless applies to the Union’s at- 
tempts to regain recognition and bargaining rights. 
For both the section itself, which permits picketing 
beyond a reasonable period of time without filing a 
representation petition only by a certified union, and 
the legislative history thereof, demonstrate that Con- 
gress did not consider the fact that recognition could 
lawfully be granted as warranting such picketing. In- 
deed, the intent of Congress was plainly to require 
such a petition to be filed even by a majority union, 
an intent not only clear on the face of the statute, but 
shown by the rejection of an amendment that would 
have expressly permitted a majority union to picket 
for recognition indefinitely. In sum, Congress in- 
tended Section 8(b)(7) to apply to any situation 
where a union was using a picket line to obtain recog- 
nition and bargaining rights from an employer who 
was withholding those rights and had a legitimate basis 
for doing so. When, on the other hand, the employer 
is in fact violating Section 8(a)(5) by refusing to 
bargain with the Union, and a meritorious charge to 
that effect is filed, the Board will not require the filing 
of a representation petition in order to validate recog- 
nitional picketing. 

C. The facts themselves refute petitioners’ conten- 
tion that Cartage was a “successor” to Riss. It is 
settled that an employer does not become a successor, 
for bargaining purposes, by taking over all or part of 


the business of another employer, unless a substantial 
complement of the employees of the operation being 
taken over also become his employees. Here, of 
course, none of the former Riss employees became 
employees of Cartage at any pertinent time. Assum- 
ing, arguendo, that Cartage was a successor to Riss, 
the failure of the Union to utilize the Act’s proce- 
dures, by filmg an 8(a) (5) charge, would in any event 
preclude petitioners from interposing such a defense 
to conduct otherwise in violation of Section 8(b) (7) 
(C). See Local 840, Hod Carriers Union, 135 NLRB 
No. 121; International Typographical Union, 135 
NLRB No. 123. 

TI. Petitioners’ final contention is that its conduct 
more properly falls within the scope of Section 8(b) 
(4)(D) of the Act, that that section is exclusive, and 
accordingly 8(b) (7) should not be applied. Assum- 
ing arguendo that the Union’s picketing would also 
violate 8(b) (4) (D), the contention is nonetheless with- 
out merit, for it is well settled that the sections of 
the Act are overlapping, rather than mutually exclu- 
sive, and that the same conduct may violate one or 
more provisions. Furthermore, a specific clause in 
Section 8(b)(7) provides that nothing therein shall 
be construed as permitting any Act that would other- 
wise be in violation of Section 8(b), thus showing that 
Congress did not intend 8(b) (7) to be exclusive. Fi- 
nally, the gravamen of 8(b) (7) is picketing for recog- 
nition. Thus, the fact that picketing for that purpose 
may also have another object, one proscribed by 8(b) 
(4) (D) scarcely operates so as to preclude the appli- 
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cation of 8(b)(7) to the first object, which is not 
within the scope of 8(b) (4) (D), but only of 8(b) (7). 


ARGUMENT 


The Board properly concluded that petitioners violated Sec- 
tion 8(b)(7)(C) by picketing Cartage with an object of 
forcing it to recognize and bargain with the Union for a 
contract covering the former Riss drivers as Cartage’s 
employees 


A. The substantive scope of Section 8(b)(7) 
Section 8(b) (7) makes it an unfair labor practice 
for a labor organization or its agents: 


to picket or cause to be picketed, or threaten to 
picket or cause to be picketed, any employer 
where an object thereof is forcing or requiring 
any employer to recognize or bargain with a 
labor organization as the representative of his 
employees, or forcing or requiring the em- 
ployees of an employer to accept or select such 
labor organization as their collective bargaining 
representative, unless such labor organization 
is currently certified as the representative of 
such employees: 

(A) where the employer has lawfully recog- 
nized in accordance with this Act any other 
labor organization and a question concerning 
representation may not appropriately be raised 
under Section 9(c) of this Act, 

(B) where within the preceding twelve 
months a valid election under Section 9(¢) of 
this Act has been conducted, or 

(C) where such picketing has been conducted 
without a petition under Section 9(¢) being 
filed within a reasonable period of time not to 
exceed thirty days from the commencement of 
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such picketing: Provided, that when such a 
petition has been filed the Board. shall forth- 
with, without regard to the provisions of Sec- 
tion 9(c)(1) or the absence of a showing of a 
substantial interest on the part of the labor 
organization, direct an election in such unit as 
the Board finds to be appropriate and shall 
certify the results thereof: Provided further, 
that nothing in this subparagraph (C) shall be 
construed to prohibit any picketing or other 
publicity for the purpose of truthfully advising 
the public (including consumers) that an em- 
ployer does not employ members of, or have a 
contract with, a labor organization, unless an 
effect of such picketing is to induce any indi- 
vidual employed by any other person in the 
course of his employment, not to pick up, 
deliver or transport any goods or not to per- 
form any services. 

Nothing in this paragraph (7) shall be con- 
strued to permit any act which would otherwise 
be an unfair labor practice under this Section 
8(b). 

This section flatly prohibits organizational or recog- 
nitional picketing by an uncertified union where 
another union has already been lawfully recognized 
and an existing contract bars an election (subsection 
(A)), or where the employees have rejected a repre- 
sentative in a valid board election held within the 
preceding year (subsection (B)). Subsection (C) 
also prohibits such picketing, even when no other 
union has been lawfully recognized and there has not 
been a valid election conducted within the preceding 
12 months, if, as in this case, the conditions specified 
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in subsection (C) have not been met. Thus, under 
the provisions of subsection (C), a union may picket 
for recognitional or organizational objectives for a 
‘reasonable period of time not to exceed thirty days’’, 
unless it files within that period, a petition for an 
election pursuant to Section 9(c)(1) of the Act. If 
a timely petition is not filed, the picketing violates 
Section 8(b)(7)(C) once the “reasonable period of 
time” has expired. On the other hand, if a timely 
petition is filed, the picketing may continue pending 
the outcome of the election, although, to avoid undue 
prolongation of the picketing, an expedited election 
procedure is provided.’ A second proviso to Section 
8(b)(7)(C) excepts such picketing when it is for the 
purpose of advising the public that the employer does 
not employ members of the union or have a contract 
with it, and the effect of the picketing is not to induce 
a stoppage of deliveries or work. Petitioners do not 
contend that this second proviso has any application 
to this proceeding. 

In sum, under the provisions of Section 8(b) (7) 
(C), here involved, it is an unfair labor practice for 
an uncertified union to engage in organizational or 
recognitional picketing for longer than 30 days * with- 
out having filed a petition for an election, where an 
effect of the picketing is to induce the stoppage of 
deliveries. 


$ Should the union lose such an election, its continued picket- 
ing thereafter would violate subsection (B). 

© Under certain circumstances, not more relevant, a reasonable 
period may be less than 30 days. See V.L.RB. v. Local 239, 
IBT, 289 F. 2d 41 (C.A. 2). 


B. The issues defined 


It is undisputed herein that, if petitioners’ picket- 
ing was for an object proscribed by Section 8(b) (7), 
a violation of subsection (¢) is established, for peti- 
tioners have failed to conform to the conditions speci- 
fied in that subsection. Thus, the Board determined, 
and petitioners agree, that the picketing has been con- 
ducted for an unreasonable length of time (now ex- 
ceeding 21 years), without the filing of a representa- 
tion petition; and that petitioners cannot invoke the 
protection of the second proviso, because ‘‘an effect” 
of the picketing has been to induce a stoppage of 
deliveries. The only element of the violation remain- 
ing to be established, therefore, is the recognitional 
nature of the picketing. 

Moreover, even in this respect the issues presented 
turn upon facts which are essentially beyond dispute. 
Thus, the Union claimed to represent the former 
drivers of Riss as employees of Cartage and was 
picketing because, as petitioner Desmyter himself put 
it, President Bromley of Cartage had ‘‘refused to 
live up to * * * a signed contract”? with the Union 
and had promised ‘‘he would put all our men to work, 
which he did not do” (J-A. 37; 76-77). And Desmyter 
had previously made it abundantly clear to Bromley, 
as the latter testified, that Cartage would not be al- 
lowed to “‘operate in Chicago without a contract”’ 
with the Union (J.A. 55, 56). The picketing accord- 
ingly began when Cartage, having failed to accede to 
petitioners’ demands, attempted to begin its opera- 
tions in Chicago without such a contract (J.A. 31; 
71, 76-77). Thereafter, Cartage had no further deal- 
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ings with the Union concerning either the negotia- 
tion of an agreement or the employment of the former 
Riss drivers (J-A. 31; 61, 96). In short, petitioners 
demanded that Cartage, in undertaking local hauling 
operations for Riss in Chicago, take over the former 
Riss drivers as its own employees, and recognize and 
bargain with the Union as their representative. The 
picketing resulted from Cartage’s failure, upon hiring 
other employees, to comply with either demand. Peti- 
tioners unquestionably sought, by the economic pres- 
sures resulting from this picketing, to bring about a 
situation in which Cartage would not only employ 
its members but establish and maintain an exclusive 
bargaining relationship with the Union as their rep- 
resentative. Nothing less than the satisfaction of 
both conditions could have brought about the removal 
of the pickets. 

Furthermore, the evidentiary facts show that the 
alleged promises upon which petitioners’ claim to 
recognition as the representative of Cartage’s em- 
ployees was based at no time became binding upon 
that company. For petitioners never delivered an 
executed copy of the agreement to Cartage, nor per- 
mitted their members to accept employment with 
Cartage without a written guarantee from Riss assur- 
ing payment of their wages (J.-A. 36; 84). In such 
circumstances, as pointed out by the Trial Examiner 
(J.A. 36): 

The telegram of October 13 sent by [President] 
Bromley [of Cartage] to the Union only re- 
affirmed the fact that Bromley had not ever 
agreed. to the terms and conditions imposed be- 
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yond the agreement which he signed and that, 
therefore, the agreement itself never went into 
effect. The reply of the Union on October 14, 
to that telegram [asserting] the contract to be 
jn full force and effect was a claim or state- 
ment of position only, which I find on the 
facts, was not valid. 
Indeed, this finding of the Trial Examiner now stands 
undisputed, as petitioners have apparently abandoned. 
their former contention that “s valid contract was 
entered into between Cartage and the [Union] and 
that Cartage was and is now pound by the terms 
thereof” (J.A. 33). 

In the absence of either a Board certification or @ 
valid collective bargaining contract entitling the Union 
to establish by picketing its right to represent the 
former Riss drivers as Cartage’s employees, the only 
disputed question herein is whether picketing, which, 
as we have shown, resulted from Cartage’s failure to 
comply with alleged, but unfounded, obligations to 
employ the former Riss drivers and to engage in fur- 
ther dealings with the Union, has an object of ‘“fore- 
ing or requiring an employer [Cartage] to recognize 
and bargain with’ the Union as the representative 
of “his employees”, as those terms are used in section 
8(b) (7). Acknowledging that such conduct may come 
within the statutory language as “literally construed”’ 
(Pet. Br. pp. 30, 31), petitioners advance essentially 
three arguments designed to show that such picketing 
nevertheless lies outside the scope of Section 8(b) (7). 
First, it is claimed that because Cartage voluntarily 
extended ‘‘recognition to and entered into a bargain- 
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ing relationship with the Union” (Pet. Br. p. 27), and 
prior to the picketing engaged in negotiations with 
the Union concerning the terms of employment of the 
former Riss drivers as prospective employees of Cart- 
age, an object of the picketing was not “recognition 
or bargaining”, or at least, not “forcing or requiring” 
such recognition or bargaining. Secondly, it is urged 
that Cartgage is a ‘‘successor employer” to Riss and, 
as such, under an ‘“‘obligation to bargain with the 
representative of the predecessor’s employees’”’ (Pet. 
Br. p. 28). According to this argument, “the picket- 
ing of a successor employer by the representative of 
the employees of the predecessor to compel” the suc- 
cessor to observe his duty to bargain “cannot be vio- 
lative of Section 8(b)(7)(C) * * * because the law 
has established the propriety of the bargaining rela- 
tionship between the parties” (Pet. Br. p. 30-31). 
And finally, it is contended, in reliance upon the rea- 
soning of the dissenting Board member, that no viola- 
tion of Section 8(b)(7)(C) should be found in cir- 
cumstances where, as here, the same conduct might 
also be deemed violative of Section 8(b) (4) (D). Con- 
gress, it is argued, did not intend the scope of Section 
8(b) (7) to extend to factual situations which were al- 
ready within the ban of Section 8(b)(4)(D). We 
shall now show that each of these contentions is with- 
out merit. 


C. The contention that petitioners’ picketing did not violate 8(b)(7)(©) 
because Cartage had lawfully recognized and bargained to impasse with 


the Union 


As shown above, petitioners have at all times insisted 
in their dealings with Cartage and throughout these 
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proceedings that, if Cartage is going to continue haul- 
ing for Riss in Chicago, it must have a contract with 
the Union covering the former Riss drivers as Cart- 
age’s employees. Cartage, on the other hand, has at- 
tempted to conduct its Chicago operation without em- 
ploying any of the former Riss drivers and without 
maintaining any current collective bargaining rela- 
tionship with the Union as their representative. In 
such circumstances, the Union is manifestly not the 
presently recognized representative for any of Cart- 
age’s employees, nor can it rightfully claim to be bar- 
gaining as such. Yet, it is admittedly picketing to 
enforce demands which, if granted, would immedi- 
ately establish it as the exclusive bargaining agent for 
Cartage’s employees without resort to a Board elec- 
tion. In the Board’s view, this without more, is enough 
to establish the recognitional object of the picketing 
and thus to bring petitioners’ conduct within the statu- 
tory phrase “forcing or requiring any * * * employer 
to recognize or bargain with a labor organization as 
the representative of his employees.” Cf, NLRB. 
v. Electronics Equipment Co. Inc., 194 F. 2d 650, 653- 
654, 205 F. 2d 296 (C.A. 2); The Hoover Co. Vv. 
N.L.R.B., 191 F. 2d 380, 385, 386, 387-388 (C.A. 6); 
N.L.B.B. v. International Brotherhood of Teamsters, 
270 F. 2d 696, 698-699 (C.A. 7). Compare, Douds v. 
Local 50, Bakery Workers Union, 224 F. 2d 49, 51- 
_52 (C.A. 2); Douds v. Local 1250, Department Store 
Union, 173 F. 2d 764, 770 (C.A. 2). Petitioners, how- 
ever, contend that they have no dispute with Cartage 
susceptible of being resolved by a Board election. 
They allege the undisputed facts show that the Union 
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“demonstrated its majority status” (Pet. Br. p. 17), 
“established a lawful collective bargaining relation- 
ship with Cartage” (Pet. Br. p. 15), and “‘having bar- 
gained to impasse, struck Cartage to enforce * * * 
economic demands” (Pet. Br. 2, 23, 31, 40). More- 
over, under petitioners’ theory of the statute, ‘once 
the employer accepts the Union as the representative 
of his employees, whether the employer and Union 
thereafter reach a collective agreement is a matter 
outside the scope of Section 8(b) (7)” (Pet. Br. p. 22— 
23). Thus, they assert that Section 8(b) (7) applies 
only to pre-recognition picketing. That section is 
therefore inapplicable here, so the argument goes, be- 
cause the Trial Examiner found, with Board concur- 
rence, that “Cartage had offered recognition and ac- 
cepted recognition which the Union refused” (J.-A. 
41; Pet. Br. p. 26). Hence, under this analysis, peti- 
tioners’ insistence upon a contract recognizing the 
Union as the representative for the former Riss driv- 
ers as Cartage employees did not constitute a demand 
for “recognition or bargaining”’, or at least did not 
“force or require” such recognition or bargaining 
within the meaning of the statute. 

A complete answer to this argument is that, under 
the facts as found, no more is involved here than a 
pre-recognitional dispute. That is, although Cartage 
did not deny that the Union was the representative 
of a majority of Riss’ former drivers and that it 
would have to accord it such recognition if it took 
over those drivers, this is not the same as saying 
that Cartage did in fact originally recognize and offer 
to bargain with the Union as the representative of 
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its employees. At best, Cartage merely made a condi- 
tional offer of recognition, and, since the condition— 
Le. taking over Riss’ drivers—was not fulfilled,’ the 
recognition never became fully effective, and hence 
there was nothing for Cartage to withdraw. Accord- 
ingly, by continuing to press for recognition and bar- 
gaining, the Union is in the same position as it would 
have been in had no preliminary negotiations been 
conducted; i.e., it is trying to force recognition and 
bargaining rights from an employer who had not 
previously accorded it those rights. The validity of 
this analysis is confirmed by the fact that, had Cartage 
originally extended complete recognition and bargain- 
ing rights to the Union, as the Union contends, both 
it and Cartage would have committed unfair labor 
practices. Thus, Cartage was necessarily aware that 
the Union did not represent its employees at any time 
during the period of discussions, offers and counter- 
offers described above—when Cartage allegedly rec- 
ognized the Union. As none of the Riss employees 
had been hired by Cartage, the Union could not con- 
ceivably have demonstrated a present majority 
status among any Cartage employees, and Cartage 
could not lawfully have accorded the Union im- 
mediate recognition as the representative of Cartage’s 
employees. Had Cartage actually extended exclusive 
recognition to and bargained with the Union before 
any employees had been hired, it would have unlaw- 
= The condition was unfulfilled, not through any illegal con- 
duct on Cartage’s part, but because the Union was unwilling 
to agree to a contract, under which the former Riss drivers 


would work, unless Cartage could get Riss to guarantee it, 
and Cartage was unable to do so. 
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fully assisted the Union and deprived later-hired 
employees of their guaranteed right to select a bar- 
gaining representative of their own choosing. Cf. 
LL.G.W.U. v. N.LRB., 366 U.S. 731; NLRB. v. 
Local 294, IBT, 279 F. 2d 83 (C.A. 2). The most 
Cartage could lawfully have extended to the Union 
under the Act was a promise of future recognition 
and representation rights contingent upon its actual 
employment of former Riss drivers. And this is all 
that is meant by the Board’s finding that Cartage at 
one point “‘offered recognition.” 

The foregoing analysis, we submit, more accurately 
reflects what occurred than does petitioners’ view. 
It shows that Cartage never did accord “‘recognition” 
to the Union in the sense contemplated by Section 
8(b) (7). Accordingly, the Union’s picketing for an 
exclusive bargaining contract necessarily subsumed 
a demand for “‘recognition or bargaining’’ with the 
Union as the representative for the former Riss 
drivers. 

In any event, even if it be assumed contrary to the 
foregoing that Cartage originally did grant recogni- 
tion to the Union and then withdraw it, it does not 
follow that Section 8(b) (7) would not encompass the 
Union’s efforts to regain recognition and bargaining 
rights. Neither the language of the provision, its 
legislative history, nor its purpose supports petition- 
ers’ contention that ‘“‘Congress was concerned only 
with pre-recognition issues” (Pet. Br. p. 36). 

1. In relevant part, Section 8(b)(7) defines the 
illegal object as “forcing * * * an employer to rec- 
ognize or bargain with a labor organization as the 


25 


representative of his employees.” Where an em- 
ployer, after recognizing a union, lawfully withdraws 
such recognition, picketing by the union to regain 
recognition falls within the literal terms of Srction 
8(b)(7) no less than would picketing to obtain 
original recognition. The former, no less than the 
latter, has as an object forcing the employer ‘“‘to 
recognize or bargain with a labor organization as the 
representative of his employees.” 

2. The legislative history of Section 8(b)(7) in- 
dieates that, although Congress was primarily con- 
cerned with ‘‘blackmail” picketing where the picketing 
union represented none or few of the employees whose 
allegiance it sought (see N.L.R.B. v. Local 239, IBT, 
289 F. 2d 41 (C.A. 2)), it did not intend to restrict 
the provision to that situation. It intended to limit 
the use of a picket line to obtain recognition or 
bargaining rights even by a union which in fact rep- 
resented a majority of the employees. See Inter- 
national Hod Carriers, Local 840 (Blinne Construc- 
tion Co.), 185 NLRB No. 121. 

That is, even the fact that the recognition sought 
by a union could lawfully be granted was not con- 
sidered by Congress as warranting picketing for such 
recognition beyond a reasonable period of time, with- 
out otherwise complying with the conditions set forth 
in subsection (C) of 8(b)(7). Although petitioners 
do not appear to question that 8(b) (7) (C) can apply 
to majority unions, we believe it important to em- 
phasize that fact for it shows that Congress in enact- 
ing that provision, was not solely concerned with 
picketing for recognition in a context where the grant 
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of initial recognition would necessarily result in the 
employer committing an unfair labor practice.’ 

Thus, Section 8(b).(7) itself nowhere suggests that 
majority unions are exempt from its proscriptions. 
Indeed, the explicit language of the provision permits 
only a “currently certified” union to engage in un- 
limited recognition picketing. Moreover, the bill, as. 
it passed the Senate, contained an express proviso, 
which permitted picketing even within 12 months of 
a lost election by a union which could show that it 
had the support of a majority of the employees. 
(105 Daily Cong. Rec. 5976, April 24, 1959, II Leg. 
Hist. of the LMRA of 1959, 1199, 1201.) Yet, this. 
proviso was deleted in conference, and section 8(b) 
(7) as enacted contains no such exception.’ 

In sum, Section 8(b)(7) was viewed by Congress 
as applying to any situation where a union was using 
a picket line to obtain recognition and bargaining 
rights from an employer who was withholding those 
rights, and had a legitimate basis for so doing. Such 
a situation may exist not only, where the employer has 
declined to recognize the union from the beginning, 

®In other words, Congress was not merely enacting into law 
the principle reflected in Curtis Bros., 119 NLRB 232, and 
rejected in Local Union No. 639, IBT v. NLRB. 362 US. 
274. 

see a more comprehensive explication of the legislative 
history which demonstrates that Congress did not intend to 
exempt majority unions from the scope of the 8(b)(7) pro- 
scriptions, see International Typographical Union and Chariton 
Press, Inc., 130 NLRB 727, 732-733, trial examiner’s report, 
subsequently adopted by the Board in 135 NLRB No. 123. See 


also, Greene v. Typographical Union, 182 F. Supp. 788 (D.C. 
Conn.). 
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but also where he withdraws a recognition which has 
previously been accorded. For example, the em- 
ployer may recognize the union under the mistaken 
assumption that it represents a majority of the em- 
ployees, and then withdraw such recognition when he 
learns of his mistake. To permit a union nonetheless 
to use a picket line to force continued recognition, 
rather than requiring it after a reasonable period of 
time to resolve the issue in a Board election, would 
result in an evil indistinguishable from that which 
would result had the employer not accorded recogni- 
tion to start with. Cf. Local 182, IBT (Woodward 
Motors, Inc.), 135 NLRB No. 90.” Similarly, here, 
even if it be assumed that Cartage originally agreed 
to take over the Riss employees and recognize the 


10Tn that case, the employer recognized the union after as- 
certaining that all 15 employees in the unit wished to be rep- 
resented by it, and signed an agreement to the effect that 
recognition was extended, that negotiations would be con- 
ducted, that a union shop was established, and that a particu- 
lar discharge would be submitted to arbitration. Negotiations 
between the company and the union were held during the 
ensuing 6-week period. Then the employer received a petition 
signed by 8 employees statin that they did not wish to be 
represented by the union. The employer informed the union 
that negotiations could not continue because “it was obvious 
that [the union] no longer represented the men.” In these 
circumstances, the Board held that the union’s subsequent 
picketing was for “recognition,” even though it was designated 
“protest picketing.” For, the protest was directed at the em- 
ployer’s withdrawal of recognition, and satisfaction of the 
protest required a renewal and resumption of negotiations. In 
that case, it may also be noted that the union had filed charges 
alleging that the employer had refused to bargain in violation 
of section 8(a) (5), but the General Counsel of the Board had 
dismissed them as lacking in merit. 
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Union as their representative, it was not violative of 
the Act for Cartage later to withdraw that recognition 
from the Union, since it had never hired any of the 
former Riss employees and therefore the Union at no 
pertinent time represented the employees in Cartage’s 
operation. Hence, by seeking through picketing to 
compel Cartage nonetheless to accord it full recogni- 
tional rights, the Union was thwarting the policy of 
Section 8(b)(7) no less than if Cartage had never 
accorded it recognition at all.” 

3. This is not to say that “all economic strikes 
would violate 8(b)(7)(C)” (Pet. Br. p. 37). There 
is an obvious difference between the typical strike by 
an incumbent union in the course of negotiations to 
achieve contract demands, and the situation here. The 
former involves no question as to whether the union 


1 Indeed, representative Shelly sponsored a bill in the House, 
which was not adopted, intended to avoid this very result. In 
discussing what his bill was intended to accomplish, he set 
forth a situation similar in many respects to that in the instant 
case, stating (Daily Cong. Rec. 14392, August 12, 1959, II Leg. 
Hist. 1652; H.R. 8490, II Leg. Hist. 1920) : 

As to organizational picketing it is sometimes very neces- 
sary where employers just simply fire their employees. 
Then a new employer comes in and takes over. The unions 
lose the contract, the men have lost their jobs * * *. 

A group of service stations with whom the union had a 
contract for 4 years was owned by a man who sold his 
interest to another man. The new man came in and he 
fired the employees and hired new ones and said they 
did not want to join the union. The union said: We have 
a contract here. But there was no existing contract, it 
could not go to the National Labor Relations Board, it 
could not go anywhere. They put a picket line out. That 
was termed organizational picketing. But in my opinion, 
it is something they had a right to do. 
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shall be accorded recognition as the representative of 
particular employees, whereas the latter does. Noth- 
ing in the above analysis suggests that Section 8(b) 
(7) covers the former case. 

Nor does such analysis suggest that Section 8(b) (7) 
(C) would preclude picketing to regain recognition 
and bargaining rights in a situation where the with- 
drawal of recognition would violate the terms of Sec- 
tion 8(a) (5) of the Act. Indeed, the Board has held 
to the contrary. See International Hod Carriers, 
Local 840 (Blinne Construction Co.), 135 NLRB No. 
121; International Typographical Union, Local 285 
(Charlton Press, Inc.), 135 NLRB No. 123. The 
rationale for this result is that it is incongruous to 
hold, on the one hand, that an employer is unlawfully 
withholding recognition from the union, and, on the 
other hand, to conclude that the union cannot picket, 
to obtain such recognition, beyond a reasonable period 
of time without filing a representation petition. As 
the Board has noted (Blinne Construction Co., supra), 
135 NLRB No. 121 at p. 17: “A representation peti- 
tion assumes an unresolved question concerning rep- 
resentation. A Section 8(a)(5) charge, on the other 
hand, presupposes that no such question exists and 
that the employer is lawfully refusing to recognize or 
bargain with a statutory bargaining representative. 
Because of this basic inconsistency, the Board has 
over the years uniformly refused to entertain repre- 
sentation petitions where a meritorious charge of 
refusal to bargain has been filed and, indeed, has 
dismissed any representation petition which may al- 
ready have been on file. The same considerations 
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apply where a meritorious Section 8(a)(5) charge 
is filed in a Section 8(b)(7)(C) context.” This situ- 
ation, however, does not exist here. In the cireum- 
stances of this case, Cartage’s withdrawal of its offer 
to take over the bus drivers does not amount to a 
refusal to bargain in violation of Section 8(a) (5) of 
the Act (see pp. 27-28, supra). Cf. Page Aircraft, 123 
NLRB 159. 

D. The contention that Cartage is a successor employer to Riss and there- 


fore under a duty to bargain with the Union as the representative of the 
predecessor’s employees 


Petitioners argue that their picketing is outside the 
scope of Section 8(b)(7) on the further ground that 
Cartage was obligated to bargain with the Union as 
Riss’ “‘Suecessor.” That is, it is contended that Riss’ 
bargaining obligation was transferred to Cartage, by 
operation of law, when Cartage undertook to take over 


Riss’ local hauling operation. 

The short answer to this contention is that the facts 
do not establish Cartage as the legal “successor’’ to 
Riss. The cases relied upon by petitioners (Pet. br. 
p. 28) are inapposite. If anything, they demonstrate 
that an employer taking over part or all of the busi- 
ness of another employer is not a successor employer 
unless a substantial complement of the employees of 
the operation being taken over become his employees 
as well. In this case none of the individuals for whom 
the Union seeks to bargain ever became employees of 
Cartage and there is, therefore, no basis for the appli- 
eation of the successorship doctrine or, for a conclu- 
sion that Cartage, by taking over Riss’ local hauling 
business, became obligated to recognize or bargain 
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with the Union. Cf. Piaseckt Aircraft Corp. Vv. 
N.L.B.B., 280 F. 24 575 (C.A. 3); N.D.B.B. v. ‘Alamo- 
White Truck Service, Inc., 273 F. 2d 238 (C.A. 5); 
N.L.R.B. v. Aluminum Tubular Corp., 49 LRRM 2682, 
2686 (C.A. 2), decided February 19, 1962. 

But even assuming that the facts of this case could 
justify finding that Cartage was a successor to Riss 
and was thus unlawfully refusing to bargain with the 
Union, the latter never attempted to utilize the Act’s 
procedures to establish such a violation.* Having 
failed to utilize the available Board processes in this 
regard ™ petitioners cannot now interpose a defense to 
conduct otherwise in violation of Section 8(b) (7) (C) 
by attempting to show the de facto existence of such 
a refusal to bargain violation in the 8(b)(7) 
proceeding. 

E. The contention that the picketing falls within the exclusive scope of 
Section 8(b)(4)(D) 

Petitioners further argue (Pet. Br. pp. 42-45) that 
the picketing of Cartage is not subject to the restraint 
of Section 8(b)(7) because, under the Board’s ra- 


22 Had the Union filed a charge with the Board alleging an 
unlawful refusal to bargain and had tne charge proved meri- 
torious, the Board would not have found a violation of Section 
8(b)(7)(C). Local 840, Hod Carriers Union (Bline), 135 
NLRB No. 121. 

3C£ International Typographical Union (Charlton Press, 
Inc.), 185 NLRB No. 123, where in “unique” circumstances the 
Board accepted a “refusal to bargain” defense although no 
charge had been filed, there, the failure to file a charge was 
not deliberate but rather resulted from “the wholly fortuitous 
combination of the limitations provisions of Section 10(b) of 
the Act and now superseded provisions of Section 9(f), (g) 
and (h).” 
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tionale, such conduct might also be deemed violative 
of Section 8(b) (4) (D), and the latter section, in peti- 
tioners’ view, is exclusive.* Assuming arguendo that 
the picketing here would also violate Section 8 
(b)(4)(D) (a question which the Board did not 
definitively resolve), there is no merit to this con- 
tention. : 

It is well established that the sections of the Act 
governing picketing are not mutually exclusive but 
overlapping, and that the same conduct may violate 
more than one of these provisions. See, e.g., Retazl 
Clerks Union v. N.L.R.B., No. 15, 862 (C.A.D.C.), 
decided July 6, 1961, 48 LRRM 2598, 2604; N.L.R.B. 
v. Pipefitters’ Local No. 234, 231 F. 2d 447 (C.A. 5), 
enforcing, 112 NLRB 1385, 1387, 1388-1390; compare 
Section 8(b)(7)(A) with Sections 8(b) (4) (i) (B) 
and (C). Indeed, there is a savings clause in Section 
8(b) (7) which provides that: 

Nothing in this paragraph (7) shall be con- 
strued to permit any act which would otherwise 
be an unfair labor practice under this section 
8(b) 
This shows that Congress contemplated that the pro- 
visions of Section 8(b) (7) might not be exclusive in 
their coverage. 

Nor is any compelling reason suggested why the 
Board must avoid finding a violation of Section 8 
(b) (7) solely because the same factual situation might 
also provide grounds for finding a violation of Sec- 


¥ Petitioners would thereby avoid entirely any responsibility 
for their conduct under the Act, as no violation of Section 
8(b) (4)(D) was charged here. 
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tion 8(b)(4)(D). The latter section proscribes 
picketing with an object of foreing or requiring an 
employer to assign work to members of a particular 
labor organization (or trade, craft, or class), rather 
than to members of another labor organization (or 
trade, craft, or class). Thus, the gravamen of a 
Section 8(b) (4) (D) violation is the attempt to force 
a work assignment and it is a violation of that sec- 
tion to strike in support of a work assignment de- 
mand, in the absence of a valid claim to the work. 
On the other hand, Section 8(b)(7) proscribes 
picketing with an object of forcing or requiring an 
employer to recognize or bargain with a labor organi- 
zation as the representative of his employees, in the 
absence of a current certification or contract entitling 
the Union to recognized status as the bargaining 
agent. The gravamen of a Section 8(b) (7) violation 
is thus the attempt to force “‘recognition or bargain- 
ing.” Accordingly when, as here, a union engages in 
picketing in support of a work assignment demand 
with the further object of obtaining recognition or 
bargaining rights as the representative of the em- 
ployees for whom the work is demanded, it, in effect, 
has two illegal objects—one violative of Section 8 
(b) (4) (D) and the other violative of Section 8(b) (7)- 
It is therefore appropriate to find a violation of both 
latter provisions of the statute, assuming that both 
provisions are invoked. 

Section 8(b)(7) and Section 8(b) (4) (D) are no 
less “‘correlative and companion sections’’ than Sec- 
tions 8(b) (4) (A) and (B) which petitioners concede 
may be violated by the same picketing activity. Cer- 
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tainly, there is no inherent conflict arising from the 
application of both Section 8(b) (7) and Section 8(b) 
(4)(D) to different facets of the same dispute. 
Hence, the validity of the Board’s decision herein is 
not impaired solely because petitioners’ conduct might 
also have been found violative of Section 8(b) 


(4) (D)." 


35 None of the other contentions advanced by petitioners are of 
sufficient substance to be considered at length. Thus, peti- 
tioners is not aided by its reliance (Pet. Br. 45-47) upon the 
right to strike guaranteed by Section 13, for that section cannot 
offer any protection to picketing found violative of the specific 
prohibition of Section 8(b) (7)(C). Similarly, it is a com- 
plete non sequitur to argue, as do petitioners (Pet. Br. pp. 41— 
42), that, because the union drivers are not “his [Cartage’s] 
employees,” within the meaning of Section 8(b) (7), an object 
of the picketing cannot be to represent such individuals as “his 
[Cartage’s] employees.” Many of the instances of “Blackmail” 
picketing which Congress sought to reach in section 8(b) (7) 
involved efforts to obtain a contract from an employer even 
before any employees were hired. 

Nor does petitioners’ reliance upon the Board’s decisions in 
Local No. 41, International Hod Carriers (Calumet Contract- 
ors), 188 NLRB No. 57, and Local 259, US.W. (Fanelli Ford 
Sales), 188 NLRB No. 163 (Pet. Br. pp. 33-38), militate 
against the result reached in the instant case, for those cases are 
distinguishable on their facts. In Calumet, the Board con- 
cluded that picketing for prevailing wage rates and working 
conditions was not picketing for recognition or bargaining, 
within the meaning of Section 8(b)(4)(C), in circumstances 
where the union had disclaimed that it was picketing for recog- 
nition and bargaining, and where the sole object, to eliminate 
subnormal conditions, could be achieved without recognition 
or bargaining. In Fanelli Ford, the Board, reversing its con- 
trary position in Lewis Foods, 115 NLRB 890, held that picket- 
ing for the reinstatement of employees does not of necessity 
have ag an object recognition or bargaining; that all the cir- 
cumstances must be examined to determine whether recogni- 
tion or bargaining is in fact an object of the picketing. Here 
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CONCLUSION 


For the foregoing reasons, it is respectfully sub- 
mitted that the Board properly concluded that peti- 
tioners’ picketing of Cartage violated Section 8(b) 
(7)(C) of the Act, and that a decree should issue 
denying the petition to review and set aside the 
Board’s order and enforcing the order in full. 

Sruart RoTHMAN, 
General Counsel, 
Dominick L. MANOLI, 
Associate General Counsel, 
Marcen Matiet-PReEvost, ° 
Associate General Counsel, 
MEtvin J. WELLES, 
Earte W. PUTNAM, 
Attorneys, 
National Labor Relations Board, 
Washington 25, D.C. 
Apri 1962. 


of course, the Union is concededly seeking not only the instate- 
ment of the former Riss drivers as Cartage’s employees, but 
recognition for itself as their bargaining representative. Thus, 
the Board’s departure from Lewis Food, in Fanelli, does not 
impair the validity of the result in the instant case, which is 
based upon evidence showing that the Union sought to estab- 
lish its status as the bargaining representative. 
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3n the : 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT. 


No. 16250 


LOCAL 705, INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN 
AND HELPERS OF AMERICA; LOUIS PEICK, Irs 
Secrerary anp Treasurer; JOSEPH DESMYTER, 
Business AGENT, : 

Petitioners, 
vs. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


On Petition to Review and Modify and on Application to 
Enforce an Order of the National Labor Relations Board. 


REPLY BRIEF FOR PETITIONERS. 


I. 


The Board’s brief writers finding support neither in the 
record nor in the actual decision devised their own theory 
of the case. To accompany this fanciful theory inferences 
masquerading as facts were created. While recognizing 
the limited scope of the Court’s reviewing authority under 
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Universal Camera; it is essential to point out the complete 
and radical departure of the Board’s brief from the 
Board’s decision and the factual record. 


The Board’s decision rests upon two premises. First, 
that a recognized union which pickets for improvement of 
employment terms has ‘‘an object of forcing an employer 
to bargain with a labor organization’’ (J. A. 16). The 
second premise rests on Lewis Food? which held that pick- 
eting for reinstatement of discharged employees has an ob- 
ject of forcing an employer ‘‘to recognize’’ the union. 


As pointed out in Petitioners’ Brief, all picketing over 
economic terms technically has as its object ‘‘forcing an 
employer to bargain’’ (Pet. Br. p. 31). In a case decided 
after the filing of Petitioners’ Brief the Board agreed with 
petitioners’ argument that a union which pickets over wages 
or for reinstatement of employees does not violate Section 
8(b)(7)(C)2 The Board stated : 

“that in the long view all union activity, includ- 
ing strikes and picketing, has the ultimate economic 
objective of organization and bargaining. But we deal 
here not with abstract economic ideology. Congress it- 
self has drawn a sharp distinction between recognition 
and organizational picketing and other forms of picket- 


ing, thereby recognizing, as we recognize, that a real 
distinction does exist.’? 49 LRRM at 1645 n. 29. 


The Board went on to concede that a union which pickets 
‘in support of an economic demand at a bargaining table 
where neither recognition nor willingness to bargain are 
really in issue but only the reluctance of the employer to 
grant the particular economic demand’’ would presumably 

1. Universal Camera v. NLRB, 340 U.S. 474 (1951). 


2, Lewis Food Company, 115 NLRB 890. 


3. International Hod Carriers, Local 840 (Blinne Construction 
Co.), 135 NLRB No. 121. 49 LRRM 1639. 
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violate the Lewis Food doctrine. No concern was expressed 
over the possible implication of Lewis Food since that de- 
cision ‘‘has now been reversed in any event.’’> Thus Blinne 
has drained Cartage of any vitality. 


With both supporting premises of Cartage destroyed, 
the Board’s brief writers were indeed faced with a difficult 
dilemma. In what must be regarded as a most imaginative 
exercise in creative thinking, the brief writers originated 
the concept that the Union’s recognition was ‘‘conditional’’ 
or, alternatively, was absolute and then withdrawn. 


I. 


Faced with the undisputed fact that recognition was ex- 
tended and that the parties had bargained and had entered 
into a contract, the brief writers bring into play their 
semantic approach by transforming recognition into ‘‘con- 
ditional recognition.”” Neither the Board’s decision or the 


trial examiner’s intermediate report makes any reference 
to ‘conditional recognition.’’ Only in the fertile imagina- 
tion of the brief writer does the concept of ‘‘conditional 
recognition’’ exist. 

The stark facts are that Cartage sought out the Union 
for the sole ‘‘purpose of entering into a contract * * *”’ 
(J. A. 27). The trial examiner, whose evidentiary findings 
the Board approved (J. A. 15), found that ‘‘once having 
obtained recognition from Cartage, the Union undertook to 
impose its own conditions”’ (J. A. 41). Finding no support 
in the record, it is argued that all recognition is impliedly 

4. Significantly the Board then stated: ‘‘Cf. Cartage, a com- 
panion case to the instant case * * * which presents a closely related 
issue but in which a majority of the Board (Chairman MeCulloch 


and Member Brown dissenting) voted to deny reconsideration.’ 
49 LRRM at 1645 n. 29. 


5. Ibid., at 1645 n. 29; Fanelli Ford Sales 133 NLRB No. 163, 
49 LRRM 1021. 


4 


conditional and that the condition was that Cartage take 
over Riss’ former drivers (Bd. Br. p. 22). 


The Board thus confuses recognition and bargaining. 
Cartage came to the Union’s office because it had taken 
over its predecessor’s operation and intended to employ all 
of its predecessor’s employees with ‘‘all the attendant bene- 
fits’? (J. A. 53, 65). It was only after the Union was recog- 
nized that the parties began to bargain about the terms of 
the contract.© As pointed out by Prof. Delony: 


‘‘Broadly speaking, industrial issues fall into two clas- 
sifications: (1) those pertaining to the creation * * * 
of the collective bargaining structure, and (2) those 
pertaining to the terms and conditions of employment. 
Problems in the first group, such as recognition, are 
not bargainable issues.’’ 12 Fla. L. Rev. at 380 (1959). 


In the collective bargaining process recognition must be 
first tendered before bargaining can take place. Cartage 
followed this traditional pattern by first recognizing the 
Union. The dispute arose not out of the recognition issue 
but out of collective bargaining, that is the Union’s eco- 
nomic demands.” 


In a final effort to support its ‘‘conditional recognition”’ 
theory, the Board argues that if Cartage had recognized 
the Union at a time when it had no employees, it would 


6. The Board while readily admitting in its brief that the union 
and Cartage had engaged in collective bargaining timidly prefers 
to characterize such conduct as ‘‘discussions’’ (Bd. Br. pp. 3-5). 
This semantic approach is wasted since the Board admits that ‘‘the 
basic question is whether * ° * an object of the picketing was to 
force Cartage to accept the Union as the bargaining representa- 
tive”? (Bd. Br. p. 2). Thus the Board belatedly recognizes that 
since bargaining had in fact taken place, an object of the Union’s 
picketing was not to force Cartage ‘‘to bargain.’’ The only issue 
before this Court now is whether the Union picketed Cartage to 
obtain recognition. 

7. After hearing the Union’s demands Cartage’s representative 
“‘threw up his hands and said, ‘I couldn’t pay it.’’’ (Bd. Br. p. 
5; J. A. 86, 88-89.) 
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have committed an unfair labor practice. This argument 
offers no comfort to the Board for the recognition of a 
minority union is violative of Sections 8(a)(1) and (2) 
and 8(b)(1)(A). As the Supreme Court observed: ‘‘the 
law has long been settled that a grant of exclusive recogni- 
tion to a minority union constitutes unlawful support in 
violation [of Section 8(a)(2)].”’ International Ladies’ 
Garment Workers’ Union v. NLRB, 366 U. S. 731 (1961) 
(Emphasis added). 

Section 8(b)(7)(C) was not intended to duplicate the 
coverage afforded by Sections 8(a)(1) and (2) and 8(b) 
(1)(A). The Board’s reading of Section 8(b)(7)(C) would 
render Sections 8(a)(1) and (2) and 8(b)(1)(A) meaning- 
less. Such a construction cannot be attributed to Con- 
gress." The issue is not whether the Union might have 
violated another Section of the Act but whether 8(b) (7) (C) 
has been violated. 


Til. 


Equally specious is the Board’s argument that after 
recognition was granted it was later withdrawn (Bd. Br. 
p. 24). No factual support for this contention is offered. 

An employer seeking to withdraw recognition would have 
explicitly so advised the Union. Instead, Cartage, as found 
by the Board, only ‘‘reaffirmed the fact that {it] had not 
ever agreed to the terms and conditions imposed beyond 
the agreement which [it] signed’” (J. A. 15, 36; emphasis 
supplied). Cartage’s silence conclusively rebuts the infer- 
ence that recognition was withdrawn. In Brewery & Bev- 
erage Drivers, Local 67 v. NLRB, 257 F. 2d 194 (1958), 


—————————————————— 
8. See Argument and cases cited in Petitioners’ Brief at 43-44. 


9, This finding of the trial examiner supports the position of 
petitioners that a binding contract existed between the parties. 
Petitioners have never abandoned this proposition (cf. Bd. Br. p. 
19), but have contended that the presence or absence of a contract 
is immaterial to the issue of an 8(b)(7)(C) violation. 
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this Court rejected a similar argument. In that case the 
Board held that the employer had not refused to bargain 
in good faith because, in the Board’s opinion, the unit was 
inappropriate. This Court, in denying enforcement, held 
that the Board’s conclusion was arbitrary emphasizing that 
the employer had not raised the issue of the inappropriate 
unit in its dealings with the union. The Board’s inference 
in this case, viewed in the context of Cartage’s silence, is 
equally arbitrary and unwarranted.” 


If Cartage had any doubt as to the Union’s majority 
status, it would have filed an election petition with the 
Board to determine such status. The reason Cartage did 
not petition for an election is because the dispute was not 
over recognition but over bread and butter economic terms 
which could not be resolved by an election. 


By injecting itself into the economic dispute the Board 
is interfering with the collective bargaining process. In 
so doing the Board has failed to heed the admonition of 
Senator Walsh that the purpose of the National Labor Re- 
lations Act was ‘‘to escort them [the employees’ bargain- 
ing representative] to the door of the employer * * * but 
what happens behind these doors is not inquired into, and 
the bill does not seek to inquire into it”? 79 Cong. Ree. 
7660 (1935). In NLRB v. American Insurance Company, 
343 U. S. 395 (1952), the Supreme Court reaffirmed Sena- 
tor Walsh’s views in stating: 

“Congress provided expressly that the Board should 
not pass upon the desirability of substantive terms of 
labor agreements. Whether a contract should contain 


a clause fixing standards for such matters as work 
scheduling or should provide for more flexible treat- 


ment of such matters 1s an issuc for determination 
across the bargaining table, not by the Board.’’ 


2 eee 
10. See also H. Rothstein & Co., Inc., 120 NLRB 1556, 1565. 


‘ 


What concern of the Board are the terms of the collective 
agreement? Is it for the Board to determine whether the 
employees receive an hourly rate or a commission rate? 
By issuing the instant complaint the Board has tossed a 
road block in the path of ‘‘the philosophy of bargaining as 
worked out in the labor movement in the United States.’’ 
Telegraphers v. Railway Express Agency, 321 U. S. 342, 
346 (1944). After the Union had been recognized by Cart- 
age it had the right under Section 13 to picket to obtain 
economic improvements. 

‘The strike or the threat of a strike is the force that 
motivates agreement. Both labor and management 
fear it. It penalizes both sides. Without it, why should 
either side care to agree with the other? Without it 
collective bargaining will not work.’”” 


Respectfully submitted, 


SHERMAN CARMELL, 
SHELpon M. CHARONE, 
33 No. La Salle Street, 
Chicago 2, Illinois, 
Herzert §. THATCHER, 
1009 Tower Building, 
Washington, D. C., 
Attorneys for Petitioners. 


Delony, 12 Fla. L. R. at 380-381 (1959). 


